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Ceeromup Hlkapuk, kabunet Ha [IpaBHuor daxynret (1974-2006)






MNPEATI'OBOP

300pHUKOT IIpea Bac e kHura Ha TpyaOBHU, HAUIIAHU Ol HAYYHH U CTPYYHHU
[pUjaTen U MOYUTYBaYM Ha JenoTo Ha mpogecopor Ceetomup llkapuk, koj, nak,
€ BO JIOKMBOTHA, (parajHa, cTpacHa BpcKa co ycTaBHOTO mpaBo! Hexon ox HUB ce
MIPEOKYNHUPaHH CO DIOOAIHUTE AMJIEMU Ha YCTAaBHOTO MPaBo, IPYTH pacBeTyBaaT
Ba)KHU Ipalllaba U NPoOJIeMH Ha eBPOIICKOTO YCTaBHO MPaBo, a TPETH TparaaT Io
OArOBOPH HAa HALMOHAJIHUTE NPEIU3BULM Ha YCTaBHOTO IpaBo. ToKMy 3aToa, CO KO-
nerara fou. aA-p Jenuc [Ipemosa, kako cekpeTap Ha YpeayBaukuoT 000p, pelnBMe
TPYAOBUTE [1a T IPyIIUpaMe BO TPH JieJ1a: IPBUOT — ,,[100anHN quinemMu Ha ycTas-
HOTO IPaBo‘‘, BTOPHUOT — ,,EBPOIICKO yCTaBHO MpaBo‘* U TpeTuor — ,,Harnuonanaure
MIPEeIU3BUIIN Ha YCTaBHOTO TIPaBO‘’.

Mery aBropuTe UMa 0aploBH Ha yCTAaBHOTO MIPABO M/MJIM MOJUTUIKHOT CHC-
TeM, JTMYHOCTH KOoU 00pa3yBasie M HHCIIUpHpalie MHOTY TeHepallii KOHCTUTYLIMOHA-
JINCTH, BPBHHU U IOKa’KaHU IPAaBHULIM, KaKo U apupMupanu npodecopu oz cpegHara
reHepanyja u Miiaau, TAICHTHPaH! JOKTOPHU 110 YCTaBHO MPABO MpeJ] KOU CTOH Cjaj-
Ha Kapuepa.

Ce pa30upa, mpoduIoT Ha aBTOPUTE HE € CTPOTO YCTABHONPABEH, TYKY IOIIHU-
POK, IIITO pe3yiTUpa CO BPEIHHU TPYAOBH O]l 00JacTa Ha JApKaBHONPAaBHATA M yCTaB-
HOIIpaBHATA UCTOPH]a, CIIOKCHUTE PeJlallii Ha yCTaBHOTO IIPAaBO CO MEI'YHapOIHOTO
paBo, Kako u of] chepaTta Ha MOTUTUIKHOT U EKOHOMCKUOT CHCTEM.

Bo exno cym curypHa: oBoj 300pHHK BPEIH Ja ce TIPOYHTA U jac TOIIo Bu ro
IpernopavyyBam.

Ha xonerara Cseromup IlIkapuk o cpiie My mocakyBaM yIITe JOJIT0 Ja JIpy-
rapyBa co Hac IPEKy HErOBOTO CAKaHO yCTaBHO IPaBo.

ipo@. g-p lopgana Cunjanoscka-/asrosa,
ipeiticegaitienka na Ypegysauxuoit ogoop

Cxoiije, gexemepu 2023 toguna
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BUOTI'PA®UIA

342.4:9291kapuk

[a mutryBate 6morpaduja Ha podecopor Cretomup lllkapuk ncToBpeMeHO
€ Mpeau3BUK M WHCIHpaLuja, HO U rojieMa OAroBOpHOCT. Bo mpamiame € He camo
elleH O JI0ajeHUTE Ha MaKEJIOHCKOTO M JYTOCIOBEHCKOTO YCTaBHO TPaBO, TYKY H
€JICH OJ] TATKOBIIMTE OCHOBaYM Ha CBETCKOTO 3/1py)eHue 3a ycraBHO TpaBo (IACL)
Bo benrpaz, Bo 1982 ronuna.

Ponen e Ha 1 janyapum 1941 rogmna Bo ceno CpereHoBo. OCHOBHOTO 00Opa-
30BaHue ro 3a0kpyxuia Bo Crap Hojpan (1949 — 1952). IlpB., BTOp 1 TpeT Kiac 3a-
Bprwt Bo Hos Jlojpan (1952 — 1955), getBpTH Kitac U Mayia Marypa Bo ['eBremmja
(1955/1956), a nerTH, mwecTH, CEAMH U OCMH KJIac M ToJIeMa MaTypa BO THMHA3Hjara
,Jane Cangancku® Bo Ctpymuta (1956 — 1960) co KOHTHHYHpPAH OTMYCH yCIIEX.

Crynupan u nuruiomupai Ha [IpaBanot dakynrer Bo Cronje (1960 — 1966) co
npoceyna orienka 9.13. Ha I[IpaBauot dakynrter Bo benrpan ru peaimsupani Maruc-
tepckute cryauu (1967 — 1972) u noxropckute cryauu (1973 — 1978) co cum laude.

PaboTHHOT Bek W YHUBEp3UTETCKATa Kapuepa ja MOYHyBa KaKo aCUCTEHT Ha
MPEAMETOT ycTaBHO TpaBo Ha [IpaBHUOT dakynTteT Bo Cxorje (1969) u orroram m0
JICHEC Tpae HEroBOTO JOJITO, CTPACHO U IJIOAHO APYKEHE CO 0Baa HaydHa TUCILHU-
IIrHa. 3a JA0IeHT e u3dpaH Bo 1978, 3a BoHupeneH npodecop Bo 1983, a 3a penoseH
Bo 1988 rogmua. Bo nensuja, HO camo ¢opmaiHo, 3aMuHyBa Bo 2006 ronnHa.

[Iponomxku na mpegaBa ycTaBHO MpaBo Ha YHUBEP3UTETOT ,,l one Jlemues Bo
HItumn (2007 —2017).

Bo texoT Ha cecTpaHnOT 00pa30BEH U HayueH Pa3Boj, )KEIEH 32 HOBO 3HACH:E
Y KOMIIapaTUBHO UCKYCTBO, UMaJl IoBeke cTynucku nocetu. Ha [IpaBHuoT akynrer
Ha YHHBEP3UTETOT 32 ONINTECTBEHHU Hayku Bo [ penoban, @pannuja (1971/1972), in
medias res ja npoydysai [lexnapaiujara 3a npaBara Ha YOBEKOT M I'palaHUHOT O]
1789, ja anamusupan mucnata Ha Cjeec, Jlapaet, Mynrne u Mupabo, y4uern o1 Hetpe-
CYIIHO aKTyeJIHUTe yueOHHUIM 1o yctaBHO npaBo Ha JKopsk Benen, Mapcen [peno,
Mopuc Opjy, Kopxk bupmo n Mopuc /lusepike, Tu 4uTan BO OpUTHHAN AejiaTa Ha
Pyco (OnmtecTBeHHOT J0roBOp), HAa MonTeckue (yXoT Ha 3aKOHUTE), Ha ANTY3H-
yc (Politica metodicae digesta). 3a cpeka, YHHBep3uTeTCKaTa OMOIMOTEKA Iiie/iana
xoH Bella donne (mnanmna oz cuer) u koH Illanpyc (onmuMmucko ceno), Benu Toj!

Ha IIpaBuuot ¢akynrer Ha YHuep3uretoT ,,CB. Kiimment Oxpuacku® Bo
Codwuja, Bo 1981 roguna, qprken mpenaBama 3a yCTaBHATE POMEHH BO Jyrociasuja.
Heros Brieuatok e nexa Oyrapckure CTyAeHTH MaHH(ecTHpasle BUAIUB HHTEPEC 3a
CII000THHAOT 3IPYKEH TPY/, 32 OIIITECTBEHATa COTICTBEHOCT U CaMOYIIPaBYBambETO
KaKo aHTHTe3a Ha eTatu3MoT. [Ipu nmocerara va Cobpannero Ha HPB, Bo ranepwujara,
norie 0T My nara Ha noprperute Ha Tomop JKuskos, Llona [parojueBa n AnexcaH-
nap Jlumos. IIpectojoT Bo Coduja ce coBmara co BoHpemHaTa coctojoa Bo [Toncka.
Hokno Bpeme, o mapkoT Bo Onm3uHa Ha XOTenoT ,,Coduja’ ro ciaymiai TonoToT Ha
BOCHATA KOWUIIA.
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I'OJIMIIHUK BO YECT HA CBETOMUP IIIKAPUK

Bo 1996 roauna (aBrycT — OKTOMBPH), peasin3upai CTyIucku mpectoj Bo Ca-
ropo u Tokuo. IIpecTojoT T0 HCKOPUCTHI 32 TEMEITHO MPOy4YyBame Ha 4ieH 9 of
YeraBor Ha Janionuja ox 1946 roguHa, co K0j jallOHCKUOT HAPOA JOOPOBOJIHO C€ OT-
Ka)XyBa O] IPaBOTO JIa BOjyBa M OJI IIOCETyBAHETO KOITHEHH, TOMOPCKH U BO3TYIIIHH
CHJIM Ha CBOjaTa TEPUTOPHja, U 3a 3all03HABAE CO YCTaBHATA MOBEI0a HAa IPUHIIOT
[Motyky on 604 roguna, YcraBoT Ha Meunu o 1889 roguna u bymmno (Kogekcot
Ha camypawure). Tamy ce 3amo3HaBa co TPYJOBUTE HA IPBUTE IIPOGECcCOpU MO yCTaB-
HO mpaBo Ha JanoHuja — Jamyka Xo3ymu, cienoenuk Ha [lon JlaGaun u Tarcykuim
Munob6e, cienbenuk Ha [eopr Jenuuek. Ce umnpecroHupan o MUpPOBHATa MHCIIA
Ha Kenzo Yuumypa, Kunypo lluneapa u Tanada [1luro0y, mpodecop mo ycraBHO
paso Bo Kjoto.

bun BusntuHT-ipodecop Ha IlpaBHMOT akynrer Ha YHHBEP3UTETOT MOH-
Teckue Bo bopno, Bo anpun 2002 ronuHa. bun BAaxHOBeH 0[] cTapoTo 3JaHHE Ha
[IpaBHuOT hakynrer kame mro Jleon [urn apsken npemaaBama 1Mo MPeaMETOT YCTaB-
HO IpaBo Mery JBeTe CBETCKHU BOjHH. Tamy npyrapysai co Cno6oxan Mumnauuk. Ce
BOCXHTYBaJ Ha OMOIMOTEKaTa U Ha TIPBUOT MPUMEPOK Ha ABOTOMHOTO JeNO ,,JlyxoT
Ha 3aKoHUTE, nuIryBaHo 20 roguHHu.

Penakrop ¢ Ha Temarckara o0JjacT: NpaBO, BOCHU HAayKH, MOJUTHUKOJIOTH]a,
TUTIIOMaTHja M COIMOJIoTHja Ha MakemoHckara eHnukionendja 1 1 2 ua MAHY
(2009). OnroBopeH e 3a OAPEAHUITUTE O] 00JAcTa HA YCTAaBHOTO MPABO: MaKeIOH-
CKWTE YCTaBH, IPUBATH3aIMjaTa Ha OMIITECTBEHUOT KAallUTaJl, OMITECTBEHATa COIl-
CTBEHOCT, CaMOYIIPaBYBambETO, Pa3BOjOT HA MaKeIOHCKATa ApKaBa, IPyKaBHULUTE
u penoBauTe npodecopu Ha [IpaBHnot dakynrer ,,Jycrunujan [IpBu‘ Bo Crormje.

[Ipodecop e Ha MOCTAMIIIOMCKUTE CTYAMH Ha HPEAMETHTE YCTaBHO IIPAaBO
u Crnopenbeno ycraBHo nipaBo Ha [IpaBuuot dakynrer ,,Jyctunujan [Ipsu® (1984
— 2006), Ha MIHCTUTYTOT 3a COITMOJOIIKK ¥ MOJUTHYKO-TIPAaBHU MCTPaKyBara Ha
npeaMeToT Pa3BojHM TEHIEHIMHU Ha jyrocioBeHCKOTO onmTecTBO (1989 — 1992) n
Ha bankaHckuot 1ieHTap 3a mup Ha Punoszodcekuor dakynrer Bo Ckorje, Ha npej-
metoT [IpaBoto na ce xuBee Bo mup (1997 — 2002). bunm MeHTOp Ha JAeceTHHA Ma-
THCTPH U Ha IIECTMUHA JOKTOPH Ha MPAaBHU HAYKH.

Kako nupexrop Ha MHCTUTYTOT 3a COLMONOIIKUA M IOJUTHYKO-IIPABHU HC-
TpaxyBama Ha YHuBep3uteTor ,,CB. Kupun u Meroamj (1979 — 1983), ce namon
cpejie MIIaJM UCTPXyBa4M W Apyrapu on (akylITEeTCKHTE JCHOBH, CTCKHYBAjKH
BPEIHO UCKYCTBO 3a EMIIMPUCKUTE HCTPAXKyBatbha Ha COLUjaIHUTE (PEHOMEHHU.

PakoBozien co OpojHM MPOEKTH 3a JIeNEraTcCKUOT CUCTEM U 3a (popMupame HO-
BH OIIITHHH.

VYuecTtByBas Bo pa3Bojot Ha [lonuTrukara mxona ,,Jocun bpo3 Tuto* Bo Kywm-
poger, Ha koja 6w npenasad (1975 — 1990) u unen Ha CosetoT (1975 — 1990). man
MOXHOCT JAa aebarupa co rojaeM 6poj Gpuiaozodu, connono3u, eKOHOMUCTH, TPABHU-
1y, BoeHu nuna u nonutudapu ox COPJ u ox ctpanctBo. OcobeHo My ce Bpexkaa
cpendara co boxxumap Jlebemak, mpodecop mo ¢hunozodpuja Ha YHUBEP3UTETOT BO
JbybsbaHa, u co HeroBuoT acucteHT CnaBoj KikeK, Koj MOoIoIHa CTaHyBa CBETCKH
ro3Hat ¢unmo3od. Ce cpetHan u co Majma Ctpobi, mpodecopka 1mo ycTaBHO TIPaBo
Ha [IpaBauor daxynter Bo JbyOspana.

[Ipercenaren ¢ Ha 3apyKEHUETO 3a yCTaBHO npaBo Ha Maxkenonuja (1994
—2006), Koe TojT HETOBO BOJICTBO € MTPUMEHO BO MeryHapOoIHOTO 3/IpyKEeHHE 32 yC-
TaBHO npaBo Ha YeTBpTHOT MefyHapoeH koHrpec (Tokuo, 1994), kora T0j cTanyBa
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wieH Ha CoBetoT (1994 — 1998). 3a ocoOeHO 3Ha4YajHA OJ1 OBOj HACTAH ja CMETa CPeJi-
Oara co BpBHUTE KoHCTUTYIHOHATUCTH Tomac dmajaep u JIunuja bacra-dnajuep.

IIpenaBau e nHa Oxpuackara mkosa 3a npupogHo npaso npu MAHY Bo Ox-
pu, Bo 2019 roauna. J{i1aboko BepyBa BO IPUPOIHOTO TPaBO KAKO MEPHIIO 32 BPE/I-
HyBam€ Ha MO3MTHBHOTO NPABO, FOBOPH H TIMIIYBA 32 JyCHaTypaJM3MOT HACIPOTH
JYCIIO3UTHBU3MOT, KaKo JOMMHAHTEH Kaj Hac, ja cTaBa npasjara (justitia) Ha TOBUCO-
KO PaMHUIITE Of MPaBoTO (jus), TH OTBOpA AWJIEMHUTE Ha MaKeJOHCKOTO TIPAaBOCY/I-
CTBO.

Bun unen na Komucujara 3a ycraBau mnpamiama Ha CoOpanmero Ha CPM
(1975 — 1979) n na Komucwujara 3a ycraBHu mpamama Ha CoOpannero Ha CDPJ
(1986 — 1990). YuecTBYBasm BO aMaHIMaHCKOTO MEHyBame Ha YcrtaBoT HAa CPM u
YeraBor Ha COPJ nipy kpajoT HA OCYMIECETTUTE M MOYETOKOT Ha JIEBEICCETTUTE
ronuan Ha XX Bek co Mujar UlykoBuk, Kyprem Cammny n Lupun PuGuuuny, mpo-
(hecopu o ycTaBHO TpaBo Ha mpaBHUTE dakynTeTd Bo [loaropumna, [lpumtuna u
Jby6spana. Octanan 10Kpaj BO rpymnaTa 3a MoAroTOBKa Ha 3aKOHOT 3a caMoonpese-
JIyBambe Ha JyrOCJIOBEHCKUTE HAPOJIHU CO LIe J1a Ce U30erHe BojHATa P PacIajioT Ha
COPJ (1989 — 1991).

Bun npercenaren na Komucujara 3a moaroroska Ha [IporpaMckuoT JOKyMEHT
Ha JlecerTror xourpec Ha CKM (1989), Bo K0j mpBMIaT ce yTBpIyBa MmoTpedara on
BOBEYBambe Ha MOJUTHYKUOT IUTypanu3aM Bo Makenonuja. CTaBoT ro OpaHu u Ha
X1V xonrpec va CKJ, 3aequo co bparko Xopsar (1990). bun wien na CKM (1958),
wieH Ha LIKCKM (1982 — 1986) u unen Ha I[Ipercenarencreoro Ha LIKCKM (1986
—1989). T'o nenu mornenor Ha Jlyj AparoH 3a KOMyHHCTOT KaKO YOBEK KOj JlaBa ce 3a
OTIIIITOTO JT00PO, a 3a BO3BpAT HE Oapa HUIIITO.

UnenyBas BO pelakIMUTe Ha CIIUCAHUjaTa: ,, YHUBEP3UTET JaHac, 3ajeqHu-
I1a jyroCJIOBEHCKUX YHHBep3uTeTa, beorpan (1965 — 1967); ,,Ilorequ*, crincanue
3a OIITEeCTBEHU Mpaiama, Cromje (1987 — 1989); ,,EBporicko 3akoHOaBCTBO , H-
CTUTYT 32 MehyHapoOHy TIOIMTUKY U TipuBpeny, beorpan (2009 — 2022). Ja uzngojy-
Ba KaKo MCKIyduTenHa cpenodara co Maxkco IlIryneprn, mpodecop mo ycraBHO mpa-
Bo Ha [IpaBHnor dakynrer Bo JbyOspana u aBrop Ha gokymentute Ha Osvobodilna
fronta ox 1941 ronuna.

bun unen na EBpornckuoT KoMuTeT 3a npaBHa copabotka Ha CoBetoT Ha EB-
pora Bo Ctpaz0yp (1998 — 2004). YyecTByBasl Kako €KCIIEPT BO paboTara Ha KOH-
(hepennmuTe Ha MEHHUCTpUTE 32 IpaBaa Ha Coserot Ha EBpona Bo Jlorgon (2000)
Bo Mockaa (2002).

Exkcriept ¢ Ha OOH 3a m360pu ox 1998 romnHa.

bun unen na: Cojy3or Ha crynenture Ha I[IpaBHuoT dakynrer Bo Ckomje
(1960 — 1967); IIpercenarencTBoTo Ha YHUBEp3UTETCKHOT omoop Ha CCM (1962
— 1963); IlpercenarencrBoro Ha LlenTpanauor ondop Ha Cojy30T Ha CTYIEHTUTE
Ha Jyrocnasuja (1964 — 1967). IlpBara mocera Bo CTpaHCTBO My OHIia co rpyra CTy-
neHtr o1 CKOIICKAOT yHHBep3uTeT Ha JkoH, mobpatumeH rpaa co Ckomje (1963).
I'o mpercraByBan CCJ Ha [IpBuot koHrpec Ha cryaentute Ha [ puuja (EFE) Bo Atu-
Ha (1964). PakoBomen co jyrocioBeHCKaTa CTYICHTCKA Jeeramnyja Ha banmkanckara
koH¢pepennuja Bo Coduja (1965).

Nwman eqaomeceuen npectoj Bo [lapus u Bo Kan, BO paMKuTe Ha CEMHHAPOT
,,3armo3Hajte ja ®pannmja’ (1966). Kako unen Ha neneranujara Ha Cojy30T Ha CTy-
neHTuTe, ru nocetmws Bapimasa u bynummennra (1966).
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I'OJIMIIHUK BO YECT HA CBETOMUP IIIKAPUK

Peanusupan egHoMeceueH MpecToj BO CTYIEHTCKHTE PaOOTHH KaMIIOBH BO
6mm3uHa Ha Bu3buy, Bo opranmzanuja Ha Cojy30T Ha cryaeHTtuTe Ha Benuka bpu-
tanuja (1997).

VYdecTByBas BO CTYJCHTCKUTE POTECTH HA BenrpalckuoT yHUBEP3UTET KaKo
nioctaumuiomert (1968).

VYuyectByBas Ha cBeTckuTe MiaguHcku (ectuBanu Bo Coduja (1968) u Bo
Hcrouen bepmun (1973).

Kako npercenaren na CpeJHOMIKOICKHOT MJIaJIMHCKH KOMHTET BO THMHA3Hja-
ta ,, Jane Canmancku Bo Crpymuna (1958-1960) yuectByBa Ha JBe COjy3HH padOT-
HU aKIMH Ha aBTOIATOT ,, bparcTBo-equHCcTBO: JbyOsbana - 3arpe0 (aBrycr 1958) u
[Mapakun - Hum (aBryct 1959). Kako cTyaeHT, ucTo Taka, y4ecTByBa Ha JIBE COjy3HH
pabOTHM aKIIMK Ha aBTOIIATOT ,,bparcTBo - equHCTBO : JIo30BUK - OcunmonuIa (aB-
ryct 1962) u Ocunmonuna - benrpax (jyau 1963). bun 6puragup u Bo Cojy3Hara
paboTHa OpHraia 3a pacurCTyBamhe Ha YPHATHHHUTE OJ] CKOTICKHOT 3eMjOTpec (aBryCcT
1963). Bo eMIMpUCKOTO HCTpaxkyBame Ha Opuraaupckuot xuBoT (1958 — 1963),
Pynu Cyniek, npodecop mo comuosiordja o 3arpe0d, 3akiiy4dyBa Jieka Opurajiupure,
o 12 paHrupaHu BpeAHOCTH, HAJMHOTY I'Ml LIEHEJIe OpaTcTBOTO M €IMHCTBOTO HA
JYTOCIOBEHCKHTE HApO/IH, JbyOOBTa KOH TaTKOBHUHATa u aApyrapctBoto (Omladina na
putu bratstva — psiho-sociologija radne akcije, Zagreb, 1963).

Ha npBuotr narmpesap 1o oparopctBo Bo 1961 ronmuHa Ha YHUBEP3UTETOT
Bo Ckorje, opranmupan ox Pamuo Ckorje, ro 0CBOWJI IPBOTO MECTO CO TeMaTa
,,bepauHckuoT sua. Ha Bropuotr HatnpeBap, Bo 1962 ronuHa, co roBopoT Ha Te-
Ma ,,[IpHHIIUIIOT HAa CMEHIIMBOCT M POTalMja Ha HOCHUTEIUTE Ha jaBHU (YHKIIMHU®,
TO CIIOJIeNTyBa MPBOTO MeCTO co Yemomup JakMMOBCKH, cTyneHT Ha Pmno30(ckroT
¢axynrer Bo Crorje.

VYdecTByBaJ BO TOATOTOBKATAa HA HOBUTE HACTABHH IUIAHOBU 32 MPABHUTE
cryauu Ha [IpaBauor ¢akynrer ,,Jyctunujan Ipsu* (1993 u 2005). ['o usrorsun
HAIPTOT Ha HACTABHHUOT TUIAH 32 TMOJIMTHYKU HAYKH, KAaKO TOCEOHH CTYIUH BO paM-
kute Ha [IpaBHuor daxynret ,,Jycrunujan [pu* (1993). OcHoBad € Ha MpaBHUTE
JUCLUIUTUHH: YCTAaBHO MPaBO — IPUMEHETA MPOrpama; Criope0eHo yCTaBHO MPaBo;
IapJIaMeHTapHO NPaBo; YCTABHO CYACTBO; YCTaBHO Mpaso Ha EBpoma.

ABTOD € Ha IPBUOT y4EOHUK 10 YCTAaBHO MPAaBO Ha MaKEeJOHCKH ja3uk (Ycras-
Ho nipaBo Ha COPJ, nBe kuurn, 1986 u 1987).

Cynuja e Ha EBponickuoT rparancku TpudyHain Bo bepnuna. Ha 3 jyrn 2000 ro-
nvHa, TpruOyHAIOT TU MPOTJIacH 32 BHHOBHU MPATEeHUIIUTE HAa TepMaHCKUOT byHnec-
tar u Brmanara ma I'epxapn Ilpexep mopaan toa mto miacane Cojy3na PemyOmuika
Jyrocnasuja (Cpbuja u Lipua I'opa) na 6une 6ombapaupana ox 19 unenku na HATO
on 24 mapt o 10 jyau 1999 roguna 6e3 ommyka va CoBetoT 3a 6e36ean0CT. Bo pa-
Ootara Ha TpuOyHanoT yuecTByBaa Cyaun, OOBUHUTEIN U aJIBOKAaTH oA 12 eBporcKu
3emju. Kako cynmja ce cpekaBa co ooBuHuTenure Ypiaux Jloct, aaBokar oa bepiuH,
n Benko Bankanos, mpodecop no ycraro mpaBo ox Codwuja, v To moceTyBa rpodoT
Ha XerelL.

IToaroTByBa y4eOHHIH IO TIPEAMETHTE: YCTABHO MPABO (JIEBETTO M3IAHIC);
YeraBHo nmpaso Ha EBpomna; [lonutnuku Teopun — HOBa 100a, TPET A€ O y4eOHu-
KOT I10 TIOJIUTHYKY TEOPHH Ha TOJMTHUYKUTE cTyauu Ha [IpaBHuor dakyrrer ,,Jyc-
tuaujal [IpBu* Bo Ckorje; YcTaBHO IpaBo Ha a0aHCKH ja3WK, 3a€HO co biepToH
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Cunanu, mpodecop 1o yCTaBHO U YIPaBHO MPaBO Ha YHUBEP3UTETOT Ha Jyroucroy-
Ha EBpomna Bo TeroBo.

Kako ro omnenysa cBojor oOpazoBen mat npodecopor Cseromup Ilkapuk?
- [prHaB Ha MIKOJIO cO OyKBap, NpeceueH Ha MOJOBUHA, BO MPBO ojyeieHue (1949),
J10j0B 10 Y4€OHMK 10 YCTaBHO IpaBo. Tpuas 10 CEJICKUTE HUBU U NTACHUILTA, CTAHAB
penoBeH npodecop 1o ycraBHo mpaso Ha [IpaBHuot dakynrer Bo Ckorje. OTHI0B
Ha TpBara rmocera Bo cTpanctBo (1963), a Bo 2000 ja m3mamoB kaurata ,,MakeaoHmja
Ha cute koHTHHEHTU (2000). Bo cemymaecerroquinmnara ucropuja Ha [IpaBHHOT
(dakyarer ,,Jycrunujan [1psu®, 60 roguHu OEB MPUCYTEH BO HETOBUTE aMpUTEaTPH
Y TpeflaBallHU KaKo CTYAEHT, acucTeHT u npodecop (1960 —2022). CobpaB iamyHa
apx¥Ba 3a HACTaHW W JTMYHOCTH TOBP3aHM CO UCTOpHjaTa U pa3BojoT Ha [IpaBHHOT
(akynrer ,,Jyctunnjan [IpBu‘ Bo Ckorje (1969 —2009).

Wneonomku, cebecu ce cMeTaM 32 KOMYHUCT MapKCHCT, KOCMOIIONHUT U rpara-
HHH Ha CBETOT.

HeroBu naen Bonuiiku ce: OUTHO € IITO C€ MUIIYBa U LITO ce 300pyBa, a He KOj
MUIIYBa ¥ KOj 300pyBa; BaXKHO € J1a paboTHIll 0e3 MPEKHH 1 YIIOPHO J1a I'M YeKalll yc-
JIOBUTE 3a Ja MOCTUTHEII OPEICHA 1IeJl; Pa3MUCIIyBabETO € HEJCIUBO O] JCjCTBY-
BambETO; MPABOTO € MHCTPYMEHT 3a IIOCTUTHYBAE OJIpe/ieHa IIell; MpaBjaTa € Ha
IIOBHCOKO MECTO OJI IIPAaBOTO; YECTa € HajBUCOKA BPEAHOCT, IOBAXHA U OJ] )KUBOTOT.
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W3BopHa HayuyHa CTyauja

Summary

The most recent broadcast technologies do nothing other than enrich constitutionalism. They
simultaneously maintain guarantees in order to ensure the full exercise of freedom of thought
and determine which limits of it must inevitably be accepted. This freedom of thought lies at
the root of all political debate and is inherent to ideological pluralism. Freedom of thought
may be exercised in different ways, for example, by simply expressing an opinion by virtue
of the right of criticism, by the freedom of the press, and by the complex engagement with in-
formation right through to the right to satire. A satirical message may enter into conflict with
constitutional rights to honour, decorum or reputation and thus, as is the case for freedom of
the press and the right to criticism, it is necessary to weigh up the interests in conflict. Free-
dom of thought, in its various manifestations, is necessary subject to limits. One of the most
debated issues nowadays concerns the rules applicable to the internet, which potentially
impinge upon various consolidated constitutional rights. The direct circulation of opinions
and information through the web has proved to be one of the now sacrosanct characteristics
of modern communications systems, which have proved to be essential for politics and the
economy. The matter has been considered both by states and international institutions. The
case law is thus fluid and in practically all countries the constitutional courts have been ca-
lled upon to fill in gaps in the law.

Key words: Freedom of Thought, Freedom of Satire, Limits to the Freedom of Thought, New
Technologies, Internet and Freedoms.

" Professor Emeritus of Constitutional Law, University of Bologna.
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1. Premise

The development of technology and the role of the internet,' have not prevented
traditional freedom of thought and the right to express it actively through different
means of dissemination from remaining one of the linchpins of liberal democracy.>
This is the case both with regard to interpersonal relations and to broader relations
involving means of communication and broadcasting which influence social and
political behaviour through the formation of public opinion.? This freedom intersects
in various ways with freedom of religion, scientific research and teaching, which are
covered by separate provisions under constitutional law and international treaties, all
of which are characterised by the elaboration and dissemination of ideas, opinions
and beliefs. The most recent broadcast technologies do nothing other than enrich
the panorama of current constitutionalism both as regards the need to maintain
guarantees in order to ensure the full exercise of freedom of thought and also in
order to determine which limits must inevitably be accepted.

This freedom is recognised in all constitutions inspired by liberal principles.
On the other hand, it is subject to significant limits under authoritarian constitutions
operating within a different ideological framework, which share the common feature
of controlling public opinion by impairing the circulation of ideas and information,
which is only permitted where it is compatible with the official political positions of
the regime.

International conventions are replete with provisions establishing guarantees.

The Universal Declaration of 1948* covers freedom of thought, conscience
and religion in Article 18. Article 19 protects freedom of opinion and expression
including the right not to be harassed on account of one’s own opinion and to seek,
receive and impart information and ideas through any media and regardless of fron-
tiers.

Also the International Covenant on Civil and Political Rights® from 1966
makes similar provision in Articles 18 and 19, specifying however in a rather de-
tailed manner the possible restrictions that may be adopted by law that are necessary
in order to respect the rights of others or prove to be necessary on the grounds of
national security, public order, health or public morals. Article 13 of the 1969 Amer-
ican Convention on Human Rights® guarantees the right to seek, receive, and impart
information and ideas of all kinds. Needless to say, these universal principles are

"' B. Wagner, Global Free Expression - Governing the Boundaries of Internet Content (Springer
International Publishing 2016); N. Lucchi, The Impact of Science and Technology on the Rights of the
Individual (Springer International Publishing 2016); U. Carlsson, Freedom of Expression & Media in
Transition. Studies and Reflections in the Digital Age (Nordicom 2016).

2 E.M. Barendt, Freedom of Speech (2nd edn, Oxford University Press 2007); K.W. Saunders, Free
Expression and Democracy: A Comparative Analysis (Cambridge University Press 2017).

3 On means of broadcasting and freedom of expression see: E.M. Barendt, Broadcasting Law: A
Comparative Study (Clarendon Press 1995).

*UNESCO, The Universal Declaration of Human Rights: A History of Its Creation and Implementation,
1948-1998 (Human Rights in Perspective, UNESCO Publishing 1998).

5 S. Joseph and M. Castan, The International Covenant on Civil and Political Rights: Cases, Materials,
and Commentary (3rd edn, Oxford University Press 2013).

¢ For an up-to-date comment on the American Convention on Human Rights see: T.M Antkowiak and
A. Gonza, The American Convention on Human Rights: Essential Rights (Oxford University Press
2017).
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respected in very limited areas of the globe and are systematically violated or sub-
jected to serious challenge, above all in Asia and Africa.

Within Europe, the ECHR' from 1950 provides for freedom of thought, con-
science and religion in Article 9, whilst Article 10 protects freedom of expression
including freedom to hold opinions and to receive and impart information and ideas.
This right must be guaranteed to all persons without interference by public authority
and regardless of frontiers. However, the right is not explicitly extended to the right
to search for information. Restrictive measures may be adopted in accordance with
the law, provided that they are “necessary in a democratic society” and justifiable
on the grounds of national security, territorial integrity, public order, prevention of
disorder or crime, the protection of health or morals, the protection of the rights of
others, protection of classified information and protection of the judicial function.
Thus, the Convention leaves scope for a truly broad spread of possible restrictions.

These articles are confirmed almost verbatim by Article 10 and Article 11 of
the Charter of Fundamental Rights of the European Union.? The second paragraph
of Article 11 adds that “The freedom and pluralism of the media shall be respected”.

2. Freedom of Thought as The Root of All Political Debate

Within the legal systems inspired by liberal principles, freedom of thought is
also at the root of all political debate. It is inherent within the ideological pluralism
which characterises the very essence of democracy. It leads to differences in cultural
and political outlook and the juxtaposition of different opinions within the country
and the institutions, lying at the root of the right to dissent and thus to political oppo-
sition, including parliamentary opposition.

Even in systems which we are accustomed to consider as liberal, this freedom
(which nobody denies in words) is constantly jeopardised by the traditional trend
towards conformity which characterises social and political relations and is placed
under continuous threat by the trend towards uniformity of conscience, which is fa-
cilitated by the control of the most important means of communication either by the
political authorities or by economic operators occupying a monopolist or oligopolist
position.

As regards its structure, it amounts not only to a negative freedom (i.e. the
right not to be impaired in relation to the formulation of one’s own opinions and the
expression of beliefs as a maxim requirement to be protected, as it is inherent within
human personality), but also a positive freedom as active thought directed dynami-
cally at other persons within a context of social complexity using different means of
dissemination, which politics must not hinder and, in particular, must contribute to
upholding.

Freedom of thought may be exercised in different ways, reflecting the possible
range of different content. For instance, one may simply express an opinion by vir-

' Among the many publications concerning the ECHR see the classic: D. Harris, M. O’Boyle, E. Bates
and C. Buckley, Harris, O’Boyle, and Warbrick Law of the European Convention on Human Rights
(3rd edn, Oxford University Press 2014).

2 R. Arnold, The Convergence of the Fundamental Rights Protection in Europe (Springer Netherlands
2016).
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tue of the right of criticism, freedom of the press and the complex engagement with
information through to the right to satire.

In protecting the right of criticism, the legal system guarantees the aspect of
freedom of thought that is functional to democratic debate. Guaranteeing that right
reaches well beyond the mere protection of opinions. Freedom of opinion enables
individuals to express their own ideas in relation to a given question. Freedom of
criticism on the other hand involves a polemical opposition aimed at objecting to the
opinions or behaviour of others. The intention is to shake up a situation, to provoke
a reaction. Freedom of criticism is clearly distinguished from freedom of the press,
which involves reporting an actual phenomenon (fact or conduct). Since reporting
involves information, it must be objective. Since criticism involves personal assess-
ments, it is subjective. Reporting emerges with the fact, which it describes, whilst
criticism follows and evaluates the fact. Reporting expresses an identity between an
actual phenomenon and the information conveying it, whilst criticism expresses a
form of dissent towards an actual phenomenon.

In this way the full richness of the right to inform emerges which in the con-
text of Italy stems from freedom of the press under Article 21 of the Italian Consti-
tution. This must be supplemented by the “reflex effects” resulting from the need to
be informed, insofar as the recipients of information have an undoubted interest in
receiving the maximum level of information without any impediment whatsoever.
The variety of sources of information and their free accessibility is characteristic of a
social right. The rules applicable to duties of secrecy thus take on a particularly del-
icate role and can only be justified in cases involving a plausible justification under
constitutional law in order to protect particular interests.

Freedom of the press and the right to criticism are not unlimited rights, and
must be exercised in a manner that respects the reputation of the individuals affected
by those exercising the rights.

Not only constitutions but also all international law instruments have per-
mitted and continue to permit various exceptional limits on the grounds of security,
public order, health and morals, which in liberal democracies may only be imposed
by law and are subject to judicial review.

3. The Freedom of Satire as a Convergence Between the Expression of
Thought and Criticism

An interesting convergence between the expression of thought and criticism
occurs in the right of satire, which straddles Articles 21 and 33 of the Italian Consti-
tution, as it impinges both on the expression of thought as well as freedom of artistic
creativity.

Satire understood in its traditional sense, involves the pillorying of a public
figure by placing him or her on the same level as the man on the street. From this
point of view, satire is considered as a vehicle for democracy as it entails the appli-
cation of the principle of equality.

A satirical message may enter into conflict with constitutional rights to hon-
our, decorum or reputation and thus, as is the case for freedom of the press and the
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right to criticism, it is necessary to weigh up the interests in conflict. This balancing
operation must take account of the special characteristics of the satirical work.

It is important to note that, again with reference to Italy, satire also falls within
the scope of Article 21 as the starting point for the creative process of the author lies
in the freedom of opinion, which is exalted by the manner of artistic expression. A
special feature of satire is the public interest pertaining to the public figure repre-
sented, which provides the sole criterion for assessing the legitimacy of the satire.
This interest is construed in broader terms than in relation to freedom of the press
and freedom of criticism.

The significance of the “nexus of causal coherence” between the public prom-
inence of the public figure targeted and the content of the satirical message may be
appreciated by bearing in mind the difference between satire on the one hand and
reporting and criticism on the other. Reporting captures the reality (or the presumed
reality), which is disseminated through various means of transmission, highlighting
the public dimension of the public figure. Crificism expresses a judgment regard-
ing one or more aspects of the public figure. Satire selects certain aspects, which it
moulds and develops.

It is precisely this artistic activity which is protected in Italy by Article 33 of
the Constitution. This means that satire is not subject to an obligation to respect the
truth. In fact, the principal characteristic of satire is precisely the distortion of reality,
or its representation in paradoxical terms.

Some commentators consider that this fact distances satire from the scope of
Article 21 or any other provisions put in place in order to protect freedom of thought
in its multiple manifestations.

We do not agree with this position, considering that the essence of satire none-
theless lies in freedom of opinion.

The question is not merely academic but is absolutely tangible with particular
reference to satire that is not directed at people who are alive, but at spiritual entities
or religious symbols, and which thus has the potential to harm not the reputation of
a particular individual but religious sentiment, as is demonstrated by the recent case
involving anti-Islamic cartoons and the dramatic conclusion of the terrorist attack
on a Parisian satirical magazine.’ Religious satire gives rise to a conflict between
opposing constitutional values, on the one hand, artistic freedom under Article 33
of the Constitution and on the other hand — no longer the right to reputation (as in
the other cases mentioned above), but — religious sentiment, which is protected in
Italy under Article 19 of the Constitution enshrining freedom of religion. In reality,
the evident problem which arises involves not so much giving preference to the
issue of protecting religious sentiment over and above artistic expression but in the
much more serious question as to whether or not to accept that the protection of
religious sentiment prevails over the freedom of expression resulting in the graphic
formulation of the satirical message. It is ultimately necessary to decide whether to
salvage or eliminate the right of critical assessment expressed in satirical terms. It is
astonishing that in the 21st Century a secular state can accept forms of censorship
based on an alleged “blasphemy” or the causing of offence to a religious creed, and

3 H. Esmaeili, M. Irmgard, and J. Rehman (eds), The Rule of Law, Freedom of Expression and Islamic
Law (Hart Publishing 2017).
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unfortunately the feeling is that the only justification for such potential censorship is
the fear of violent reprisals, and thus an act of cowardice.

Obviously, it is not easy to propose a solution to this dilemma since, according
to some commentators, the protection of religious sentiment should take absolute
precedence. However, it must be reiterated that this line of thought leaves serious
doubts. The impression is that the cause which results in a limitation of the right to
satire in scenarios such as the Charlie Hebdo case* is quite different, as it consists in
the, albeit understandable, fear of serious reprisals by terrorists. It is not out of place
to think that the religious sentiment argument would never have been advanced in
the event that satire had struck out in another direction at the sensitivity of Christians
or Jews, who would never have responded with violence.

4. The Limits to the Freedom of Thought

Freedom of thought, in its various manifestations, is necessary subject to lim-
its. Alongside the legal limits, which are a structural part of all liberal legal systems
and are intended to balance out the expression of that right against the respect for
individual reputations, public morality and public security, a reference must be made
to the significant expansion in the scale of security limitations, which have found a
new impetus and justification throughout various legal systems from the enhanced
danger of terrorist attack.

The wave of fear which crossed the globe following the terrorist attack of 11
September 2001 had significant repercussions on freedom of information. The emer-
gency legislation aimed at contrasting terrorism, which was introduced by common
acclaim, subjected this freedom to severe limits even in countries with a strong tra-
dition of guaranteeing rights.

In particular, as we know, controversy surrounded the adoption of emergency
legislation in the United States introducing exceptions to the Freedom of Informa-
tion Act (FOIA),” above all in relation to the information that could be obtained
with reference to measures limiting the individual freedom of suspected terrorists
detained without fundamental legal guarantees. Not only did the legislation appear
to many to be excessively restrictive, but also the case law— through to the Supreme
Court rulings from 2004 onwards — has demonstrated its acceptance of the priority
of security requirements also over freedom of information and access to information.

Finally, it is also important to note the recent anti-terrorism law enacted in
France (Law no. 2014-1353 of 13 November 2014, followed by Law no. 2015-912
of 24 July 2015, the latter in response to the Charlie Hebdo massacre. Through de-
cision no. 713 DC of 23 July 2015, the Constitutional Council struck down several
provisions of Law no. 912, which were deemed to be incompatible with the con-
stitutional right of freedom of expression. Following the objections raised by the
Council, Parliament made the amendments considered necessary, following which
the law was promulgated.

*A. Zagato (ed.), The Event of Charlie Hebdo: Imaginaries of Freedom and Control (Berghahn Books
2015).

5 U.S. House of Representatives Committee on Oversight and Government Reform, FOIA Is Broken: A
Report (114" Congress, January 2016).
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Both of the recent laws have significant implications for freedom of expres-
sion in relation to the use of new technologies. In particular, it is important to note:
the attention dedicated by the French Government to the transmission of potentially
dangerous messages over the internet; the exploitation of cooperation with Internet
Service Providers (ISP) with the aim of conducing massive and invasive investiga-
tions involving the processing of information collected from the internet; the iden-
tification and localisation of individuals regarded as dangerous by cross-referencing
any online traces left behind; the presumption of affiliation with terrorist organisa-
tions on the basis of regular visits to websites regarded as dangerous, or on the basis
of the posting of seditious content on social networks; the expansion of crimes of
opinion through the punishment of forms of expression that represent a danger for
public order involving the intention to pursue jihad.®

In many aspects, the new French legislation has various points in common
with the Turkish legislation introduced by the Erdogan Government during the Arab
Spring.” The administrative power to block websites without authorisation by the
courts is one example, along with forced cooperation on the part of ISPs.

5. The Dissemination of New Technologies and the Freedom of Thought

Particular questions arise in relation to the dissemination of new technolo-
gies.® This section will be limited to a few references and will start by recalling the
importance of legislation governing access to data.

As noted above, the right to receive information from the public authorities
and to access electronic archives and databases is of particular significance. The
more up-to-date legislation is normally now cumulated with rulings on the tradition-
al formulation of the guarantee of freedom of thought and of opinion along with the
dissemination of information.

For example, in the United Kingdom the Freedom of Information Act 2000
regulated the passive aspect of freedom of information including, in particular, the
duty of the government to guarantee a constant flow of information concerning its
own activities for the benefit of voters and representative bodies.” Similarly, Article
20 of the 1987 amended Austrian Constitution requires the central authorities and
the Lénder to provide information to citizens. Article 110 of the Dutch Constitution,
as amended in 1983, stipulates the requirement of transparency of administrative
action, but not an explicit right of access, which was subsequently provided for by
a specific law in 1991. Constitutional amendments have resulted in the introduction

¢ For a very recent study on terrorism and the use of social networks see: L. Scaife, Social Networks as
the New Frontier of Terrorism: #Ierror (Routledge 2017).

7 On the waves and reverse waves of democratization in North Africa after the start of the so-called
Arab Spring see: J.O. Frosini and F. Biagi, The Political and Constitutional Transitions in North Africa.
Actors and Factors (Routledge, 2015)

8 D.R. Johnson and D.G. Post, ‘Law and Borders—The Rise of Law in Cyberspace’ (1996) 48 Stan.
L. Rev. 1367; D.G. Post, ‘Against “Against Cyberanarchy”’(2002) 17 Berkeley Tech. L.J. 1365; J.L.
Goldsmith, ‘The Internet and the Abiding Significance of Territorial Sovereignity’ (1998) 5 Ind. J.
Global Legal Stud. 475; 1d., ‘Against Cyberanarchy’ 65 U. Chi. L. Rev. 1199 (1998).

° For an interesting comparison between Freedom of Information in the United Kingdom and Italy
see: P. Leyland, D. Donati and G. Gardini, Freedom of Information in the United Kingdom and Italy —
L’accesso alle informazioni nel Regno Unito e in Italia (Clueb 2010).
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into the Argentinean Constitution of the right of habeas data (Article 43), which
entitles individuals to request information concerning persons detained by the public
authorities, and also by private bodies, and where necessary to require their rectifica-
tion or cancellation in the event that they are false or detrimental.

Other provisions may be found in Article 5(2) of the 1999 Brazilian Constitu-
tion and Article 32 of the 1996 South African Constitution, whilst a very large num-
ber of examples may be found on both constitutional and legislative level.

The right of access has a long history, even though in its most recent concep-
tion it is presented as a relatively recent right. In fact, the adoption in Colombia of
the Code of Political and Municipal Administration dates back to 1888, granting
citizens the right to request documents held by the public authorities. The significant
moment for freedom of information in Italy came with the establishment in law of
the right of access (Law no. 241 of 1990), which grants citizens the right to gain
information relating to documents held by the public administration.

6. The Debate Concerning the Rules Applicable to the Internet

One of the most debated issues nowadays concerns the rules applicable to the
internet, which potentially impinge upon various consolidated constitutional rights.
The matter has been considered both by states and international institutions.

It will suffice here to refer to the report on “Freedom of expression, media and
digital communications” published in 2012 by the European Commission in which it
stressed the importance of the new web platforms for the purposes of improving plu-
ralism within democracies in transition, as well as fragile democracies, also thanks
to the individual contribution of all web users.!” In fact, whilst the advent of the
internet has concentrated considerable power in the hands of a few giant internet ser-
vice providers, it has also expanded the freedom to convey content and messages far
beyond the national borders of the printed press, rendering regimes of pseudo-cen-
sorship practically impossible. This fact became clearly apparent — a fact which was
duly acknowledged by the Commission — during the period of the Arab Spring where
various governments attempted in all possible ways, albeit unsuccessfully, to block
messages considered to relate to terrorism or to be otherwise subversive. The Com-
mission went on to stress the role of the Union in maintaining the regime of freedom
of digital communication based on Article 11 of the Charter of Fundamental Rights.
It also pointed to the urgent need for new regulations within the digital realm that
were capable of reconciling copyright law with freedom of expression and the re-
quirements of public security.

The attention of part of the Italian political world was echoed in the Decla-
ration of Online Rights drawn up by a dedicated working group established at the
Chamber of Deputies, which was released at the end of July 2015." Tt seeks to pres-

1 A. Puddephatt and P. Oesterlund, ‘Freedom of Expression, Media and Digital Communications: A
Practical Guide’ (EPRD, December 2012) <https://ec.europa.eu/europeaid/sites/devco/files/study-free-
dom-expression-communication-guide-201212_en_1.pdf> accessed January 30, 2017

""Commissione per i diritti e i doveri in Internet, Dichiarazione dei diritti in Internet (la Camera dei
deputati 2015) <http://www.camera.it/application/xmanager/projects/leg17/attachments/upload_file/
upload files/000/000/187/dichiarazione dei_diritti_internet pubblicata.pdf> accessed January 30,
2017
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ent itself as the authoritative statement of the issues that would require systematic
treatment by lawmakers, although it is only a proposal and it is not known whether
it will be implemented by the Government or Parliament.

In a nutshell, the fundamental rights which should be recognised within the
ecosystem of the internet should include: the right of access (Article 2), the right
to information (Article 3), the protection of privacy (Article 5 and, with regard to
various aspects, Articles 7 and 8, construed as the inviolability of systems and pro-
tection against automatised processing) along with the right to be forgotten, derived
directly from the now famous judgment of the Court of Justice (Article 11), which
operates in parallel to the right to identity (Article 9). It is important to point out the
classification of net neutrality as a right of the individual, which is construed in terms
of non-discrimination against data transmitted and the prohibition on restrictions or
interference (Article 4(1)) and is regarded as an essential precondition for the effec-
tive exercise of fundamental rights online (Article 4(2)).

It may appear singular that it is precisely a document which purports to en-
gage with the entire panoply of the consequences resulting from new information
technologies that has practically forgotten to make a strong reference to freedom of
expression, which is confined to an article dedicated to network security, whilst the
(positive) right of access to the internet acts as the cornerstone for the hypothetical
charter.

The Declaration could turn into a point of reference also on international level,
proposing a convergence of the various legislation providing for protection (above
all on European level). This vocation is evidently driven on by the intention to pro-
vide — also on a formal level, as is stated in the final recital of the Preamble: in sub-
stantive terms the issue can already be asserted in nuce — a constitutional basis for
protecting the rights of the individual within the “network of networks”."?

7. Is There a Right of Access to the Web?

The rights debated include the right of access to the web, which involves the
adaptation in line with current technologies of the traditional right to express one’s
own thoughts freely, and thus also entails the specification through regulation of po-
tential limits on its exercise. Several legal systems have already adopted specific leg-
islation in this regard. In other systems it is the courts that are responsible for iden-
tifying its scope and limits. The discussion is thus very open and extremely topical.

What appears to have been clear for some time is the apparent inability of
Article 21 of Italian constitution to cover the issue comprehensively, even though a
broad reading of that provision would appear to extend its scope to the right of each
of us to look for and access information, to inform others and to be informed by
accessing the web.

Freedom of expression nowadays involves the right to receive under equal
conditions any service provided in order to convey and share content. Moreover,

2Commissione per i diritti e i doveri in Internet, Dichiarazione dei diritti in Internet (la Camera dei
deputati 2015) <http://www.camera.it/application/xmanager/projects/legl7/attachments/upload_file/
upload files/000/000/187/dichiarazione dei_diritti_internet pubblicata.pdf> accessed January 30,
2017
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freedom of expression over the internet entails the protection of net neutrality. This is
because, as the Court of Justice has asserted on various occasions, every new infor-
mation society service itself constitutes the exercise of freedom of expression, and
as such must be defended against interference by the state and the public authorities
in general.

It would appear to be an innovative solution to provide clear recognition of a
genuine right of access. Many countries have already taken steps in this direction.
Following the constitutional amendment of 6 April 2001, access to the internet is
already regarded as a right in Greece. Article SA(2) provides that “everyone has
the right to participate in the information society”, specifying for this purpose that
“the state is obliged to facilitate access to information circulating in electronic form,
along with the production, exchange and dissemination of this information”.

The provisions of the 2008 Ecuador Constitution appear to be more decisive,
Article 16 of which refers to an individual right.

In other countries this step has been taken within constitutional case law and
by the merits courts. At least two very well-known judgments may be cited in this
regard.

On freedom of expression on the internet in the United States, the Supreme
Court (Reno v American Civil Liberties Union, 521 U.S. 844, judgment of 26 June
1997) ruled unconstitutional the Communications Decency Act prohibiting indecent
online communications under certain circumstances on the grounds that it violated
the First Amendment, which enshrines freedom of expression, irrespective of the
essence of the content asserted. As part of a balancing of interests, it held that the
aspect relating to the expression of speech prevailed over that relating to the confi-
dential and secret status of the communication, which is also protected under con-
stitutional law by the Fourteenth Amendment. According to the Court, “The record
demonstrates that the growth of the Internet has been and continues to be phenome-
nal. As a matter of constitutional tradition, in the absence of evidence to the contrary,
we presume that governmental regulation of the content of speech is more likely to
interfere with the free exchange of ideas than to encourage it. The interest in encour-
aging freedom of expression in a democratic society outweighs any theoretical but
unproven benefit of censorship”.

In France, in the Constitutional Council ruling (decision no. 2009-580 DC,
10 June 2009) on the law concerning the Hadopi — the administrative authority with
competence over the protection of rights on the internet — the court identified the
“fundamental right” to access the internet as prevailing over the protection of cop-
yright because, against the backdrop of the generalised diffusion of the internet,
freedom of communication and expression necessarily presupposes the freedom to
access those online communication services.

The Constitutional Council held that it is not possible for an administrative
decision to block services in order to protect copyright without a prior court order,
because such an act would conflict with Article 11 of the 1789 “Declaration of the
Rights of Man and the Citizen”.

The case law is thus fluid and in practically all countries the constitutional
courts have been called upon to fill in gaps in the law. The Italian Constitutional
Court was seized by the administrative courts (Regional Administrative Court for
Lazio, 1st Division, orders no. 10016 and 10020 of 2014 of 26 September 2104) with
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a question as to whether it was possible for an administrative authority to order the
removal of online content. According to the position stated by the lower court, the
various rights in play were balanced against the “right of access to online communi-
cation”. The Court was requested to “read the constitutional provisions on freedom
of expression and the right to information in such a manner as to guarantee protec-
tion equivalent to that in place for the printed press also to new means of dissemi-
nation of expression through the *web’, not because the printed press and ’internet’
are equivalent (in fact, the manner of operation is radically new and different) but
because today’s information society, which is networked and united in real time by
the *web’, has supplemented the role of the printed press with that of the ’internet’
as an essential moment of freedom of expression, the right to inform others and to
be informed, democratic pluralism and freedom of economic initiative under condi-
tions of full competition”. It is important to note the stress placed by the Regional
Administrative Court on the fact that the internet “may already be defined as one
of the principal instruments for implementing ’freedom of expression’ enshrined
in Article 21 of the Constitution”; for the first time since the advent of the internet,
the Constitutional Court was discussing the issue of freedom of expression on the
internet as a political right. We shall see whether, thanks to the Court’s intervention,
it will be possible to establish clarity on the constitutional relevance of rights related
to the internet.

8. Concluding Remarks

Broadly speaking, it can be confirmed that, by providing a guarantee of its
various manifestations and exploiting the possibilities offered by the conquests of
modern technology, freedom of thought — as it has evolved over time — continues to
be one of the keystones of any democratic system as it is closely related to the practi-
cal possibility for individuals to gain information and to remain up to date, including
in particular in relation to matters of relevance for the national and local political
community. The direct circulation of opinions and information through the web has
proved to be one of the now sacrosanct characteristics of modern communications
systems, which have proved to be essential for politics and the economy. Within
this context, governance of the web has become essential. Here the as yet still not
fully clarified question concerning the relationship between internet self-regulation
and the role of politics intersect with each other. This question is vital in order to
guarantee access to ideas, opinions and information by anyone who intends to avail
themselves of this means of communication and dialogue. This also establishes the
essential importance of information as related to the principle of publicity, transpar-
ency and the rejection of forms of secrecy that make it impossible to gain knowledge
and, as a consequence, create obstacles on the assessment of political behaviour, as
a result rendering problematic the commitment of political responsibility made by
governments.

Democracy also means responsibility and good government. Citizens have
the right to control the actions of their own leaders and to engage in an in-depth dis-
cussion of those actions. They must be capable of assessing the performance of the
government, which is dependent upon access to information concerning the state of
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the economy, social systems and other questions of public interest. One of the most
effective ways of dealing with instances of poor administration involves open and
informed debate. Freedom of information is also a fundamental instrument in the
fight against corruption and governmental wrongdoing.
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LES OBSTACLES CULTURELS A LA CONSTRUCTION
DE I’ETAT DE DROIT LE CAS DES PAYS D’EUROPE
CENTRALE ET ORIENTALE

Slobodan Milacic”

316.75:340.131(4-191.2+4-11)
W3BopHa Hay4Ha cTatHja

Notre épistémologie des sciences sociales est rudement mise a I’épreuve de
la culture dite « post- moderne » qui a, pour ainsi dire, I’obsession du « moment »,
du « présent », en lui subordonnant aussi bien le passé que I’avenir ; les deux étant
des projections, souvent trop mécanistes, de cet « actualisme » qui devient un réflexe
culturel ; souvent dénoncé et pourtant toujours et largement pratiqué ! Malgré tout,
la dialectique, omni sous-jacente, faisant son ceuvre, les tentatives pour en sortir se
manifestent- aussi — de fagon critique. Ces tendances de survalorisation du présent
induisent, donc, la projection prospective de celui-ci ; au détriment du passé, symé-
triquement-sous valorisé, car, supposé porteur d’idéologies « dépassées », « conser-
vatrices », voire « réactionnaires » ! Ces nouveaux réflexes des acteurs déteignent,
volens nolens, sur les auteurs qui se mettent, voire se soumettent consciemment ou
pas, a I’esprit ambiant. Alors, ils se prétent a I’exercice de la prévision qui, inévi-
tablement, échappe fondamentalement a la science sociale ; pour tomber dans les
bras de I’idéologie. On aboutit, ainsi, a extrapoler le moment présent ; plus détaché
de la réalité historique et plus rapproché de 1’idéal — idéologique ; de fagon, au
moins, sous-tendu. Tout cela, malgré la complexification grandissante des sociétés
et 'impossibilité de prévoir les volontés politiques en jeu, la qualité des acteurs en
présence et leurs rapports de force, a venir ! Pour le moins...On retrouve ce moment
épistémologique délicat dans le champ de toutes les problématiques transitionnelles,
notamment celles des pays ex-communistes. L’Etat de Droit est, a cet égard, la partie
la plus émergée de I’iceberg des problémes accumulés dans ce domaine d’études ? 11
est devenu le symbole parmi les acquis les plus éminents de la démocratie pluraliste ;
désormais dénommeée, plutot comme, démocratie « libérale » ou « néolibérale ». Et,
pour cause... les symboles de liberté et leur cohorte, écrasent les autres.

Nous voudrions proposer ici une lecture culturaliste des « retards » ou des
« failles » (mots critiques a la mode) de la construction de I’Etat de Droit dans les
pays européens post-communistes et, précisément, en voie de la stabilisation de la
démocratie pluraliste qui en est, pourtant, le seul support politique.

Le systéeme démocratique est celui qui inspire la confiance consensuelle des
principaux acteurs dans le jeu d’auto-régulations de I’ensemble ; au-dela des acteurs,
eux-mémes, et par-dessus les « crises » de fonctionnement du systéme qui, par hy-
pothése, ne se transforment pas, pour autant, en crises systémiques- existentielles et
fatales.

* Professeur émérite, Université de Bordeaux
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On assiste, trop souvent, a des constats critiques sur ’Etat de Droit a I’Est,
sans analyse plus poussée des causes des « bégaiements » dans la construction du
nouveau modele constitutionnel ! Peut-étre par crainte de se mettre « en retard »
soi-méme ; soit en tant qu’acteur, soit en tant qu’auteur. Le « retard », si souvent
dénoncé (et pas seulement en Hongrie et en Pologne...), n’est plus celui du « sens
de I’Histoire », qui n’a plus cours aujourd’hui ; il s’agirait du retard du rythme de
I’histoire, dont la direction serait déja prise, mais pas 1’agencement chronométré des
étapes a franchir ! Le « nouveau sens de I’histoire » est implicite, quoi qu’en dise
Francis Fukuyama, pour se défendre contre les interprétations de son livre sur « La
fin de I’histoire et le dernier I’homme ». Il a d’ailleurs di changer d’idée ou avoir
manqué de clarté dans son message ! Constat curieux, de surcroit, méme ceux qui
combattent formellement le concept du « sens de I’Histoire », I’implique- malgré
tout- dans leurs attitudes, en n’envisageant I’avenir que comme un dérivé du systeme
libéral actuel. Bien siir, « revu et corrigé » sur la lancé préfigurée ...

D’une fagon générale, les hypothéses dominantes sur les fondements volon-
taristes et universalistes de 1’idéologie libérale (aujourd’hui néo-libérale) on fait
sous-estimer le poids des cultures extra-occidentales, au sens géoculturel du terme.
La mouvance naturaliste et sa vocation universaliste ont, de leurs c6tés, potentialisé
cette tendance « occidentalocentrique » ou, plus précisément, « eurocentriste », plus
présente que jamais. On exhibe alors, dans cet esprit, par exemple, la place de la re-
ligion catholique en Pologne ou le sort des minorités hongroises (de la minorité hon-
groise dans les pays voisins et réciproquement), en inventant le concept critique des
«démocraties illibérales». Dans un esprit de dénonciation idéologique et politique,
plus que de compréhension scientifique, nous semble-t-il. Or, pour la Pologne, on
pourrait observer que la séparation de I’Eglise et de 1’Etat n’est pas une « exigence
démocratique », au sens théorique du terme. C’est plutdt une exigence frangaise et
républicaine, plus idéologique qu’analytique, a fortiori - scientifique !

Dans beaucoup de grandes démocraties du monde, 1’Etat et I’église de la re-
ligion dominante ne sont pas juridiquement séparés. Il n’y a pas, pour autant, moins
d’Etat de Droit, compte tenu de la configuration culturelle concréte des sociétés
concernées. La République est, en France, plus exigeante que le modele démocra-
tique — type ! Cela s’explique par I’histoire frangaise, ses combats politiques-ty-
piques et la culture politique qui en a été induite. Il en va de méme en matiére de
d’égalité ou de la légalité. C’est une spécificité francaise que de confondre, concep-
tuellement, la Démocratie et la République ; au moins dans le discours ambiant,
sinon dans les écrits scientifiques. Ceci nous permet de rappeler, au passage, que la
culture politique est d’abord nationale et seulement aprés - infra ou supra nationale/
étatique.

Pendant le temps des analyses critiques de la face libérale des régimes
post-communistes, ici privilégiée, on ne retrouve pas, parallelement ou s’il on pré-
fere, symétriquement et simultanément, de semblables réserves et critiques pour
« les jeunes démocraties de 1’Est » auxquelles on donne plus de temps historique et
face auxquelles on a manifesté plus d’ouverture épistémologique, quant aux écueils
de leur construction. Curieux constat, car il concerne aussi bien le droit formel que
la pratique concreéte de la démocratie pluraliste naissante. Aprés les premicres alter-
nances au pouvoir, les auteurs des diverses interprétations se sont comporté comme
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si ’essentiel avait été atteint. Dans les pays concernés, eux-mémes, les oppositions
se focalisaient plus volontiers sur le non-respect de certains droits de ’Homme,
« droits fondamentaux » et le sort judiciaire de leurs leaders et militants ; plutot que
sur des procédés et des procédures plus ou moins respectucux de 1’esprit démocra-
tique — nouveau. On s’épanche plus volontiers sur les problémes de liberté que, par
exemple, sur les problémes concrets de 1égitimité du systéme représentatif, de 1’am-
biguité de certains pouvoirs charismatiques, renaissant des cendres du communisme,
de la fluidité insuffisante des procédures institutionnelles ou de la «démocratie di-
recte», autogestionnaire, qui a eu son heure de gloire, pendant sa période yougoslave
et, a sa suite, dans [’aréne européenne et internationale, aussi, mais qui est restée
sans suite... En finissant, aujourd’hui, tristement dans 1’oubli. Avant que I’on ne ré-
invente la démocratie participative comme forme post-moderne de la démocratie di-
recte, telle qu’on I’a redécouverte en Europe occidentale. Mais, déja, 1’idée patine !

Il s’agira de répondre a la question « Pourquoi » a propos du constat sur la mise
en exergue de 1’Etat de Droit (« imparfait » ou « perverti ») qui trouve, en partie, son
explication dans la nature binaire du systéme, fort complexe, qu’est la démocratie
libérale : systéme, a la fois, libéral et démocratique, il réalise une certaine fusion
de ces inspirations qui, pourtant, relévent, au départ, des deux grandes mouvances
idéologiques de I’Histoire : le libéralisme et, disons - faute de mieux — le « démo-
cratisme ». Finalement, les deux se sont unis - historiquement - comme par le lien
sacré du mariage, consensuel et constitutionnel... alors qu’a priori, elles n’étaient pas
destinées a une cohabitation, voire fusion équilibrée et cohérente. L’histoire abonde,
d’ailleurs, d’exemples des libéralismes ou démocratismes exclusifs, «autocentrésy»
ou fermés, qui ont, tous, échoué sur des rivages autoritaires (le libéralisme, plutot)
ou totalitaires (les démocratismes, de préférence).

Isoler I’Etat de Droit - libéral de 1’Etat politique — démocratique reléve de la
nature complexe ou plus précisément composite-binaire du notre systeme. Il nous
semble, en effet, utile de mettre a plat cette bipolarité du systeme étatique-global,
avant de s’intéresser, plus particuliérement, a son profile libéral et juridique. L’ap-
proche globale constatera que 1’acquis culturel, hérité, (dans ce qu’il peut avoir de
commun aux pays pris en compte), induit un processus de mutation culturelle (dé-
construction — construction) beaucoup plus complexe, voire subtile que le simple
processus du passage politique des régimes, de la « démocratie moniste » (« démo-
cratie majoritaire »,« absolue », « populaire »...) a la démocratie pluraliste , finale-
ment ; celle des minorités, qui sont, pratiquement, presque légitimes et 1égitimates.
Dans la démocratie libérale/pluraliste la minorité se présente, en quelque sorte,
comme un «refuge politique» de 1’Individu et devient, en fait, une valeur fondamen-
tale, par excellence. L’individu a tendance a se « noyer dans la masse » majoritaire,
alors qu’il se retrouve mieux dans son groupe minoritaire ; plus « identitaire », plus
« sélectif» », sinon plus intime et, peut-étre, plus représentatif, du point de vue de
I’idéologie individualiste.

Sans société I’individu n’existerait pas politiquement et réciproquement ; pour
suggérer ici que les deux idéologies évoluent dans le méme cercle de pensée, sinon
de philosophie. Ce qui explique que, dans I’histoire et dans certaines conditions
contextuelles, elles ont pu se croiser, se trouver et fonder, a la longue, la grande fa-
mille des démocraties libérales, alias pluralistes.
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Ce grand clivage entre les deux mouvances a pu, ainsi, historiquement, s’ou-
vrir vers un systéme qui les rapproche, les unit sur la base d’intéréts mutuels (Win
Win), en les dépassant- individuellement, tout en configurant un génie nouveau du
systéme global, celui de « la démocratie libérale ».

Cela nous semble autoriser la démarche qui met a plat I’'un des sous-systemes
dans le souci d’approfondir les raisons propres de certaines arythmies (« ralentisse-
ments », « perversions ») de la transition. En I’occurrence, du processus plus difficile
du développement de I’Etat de Droit qui conditionne les progrés paralléles - réels
de la démocratie et de ses procédures. L’interaction entre les deux est dans le génie
systémique.

L’Etat de Droit, dans cette épistémologie d’approche, implique une étude in-
terne de sa substance (réelle et formelle) et de son environnement systémique (natio-
nal et, aussi, européen et méme mondial). Son développement est en partie 1ié et en
partie autonome, par rapport a la démocratie politique ou- plutdt - du niveau de d¢é-
veloppement des institutions démocratiques. Etant entendu, selon notre hypothése,
qu’il n’y a pas d’Etat de Droit durable sans fondations démocratiques solides ; les
deux sous-systémes étant, a la fois, relativement autonomes et interdépendants, c’est
a dire interactifs, comme évoqué.

Entre les deux sous-systémes, bien articulés, il y a, donc, des relations d’in-
terdépendance et d’influences réciproques, a la fois structurelles (systémiques) et
conjoncturelles (politiques et juridiques).

Nous proposons ici, une bréve présentation, sous cet angle, du systéme global
(national ou étatique) de la démocratie libérale ; avant d’aborder les questions subs-
tantielles de culture héritée, jouant comme un frein a la construction de la nouvelle
synthése historique impliquée par I’Etat de Droit, « en vigueur », a la fois, comme
théorie, doctrine et pratique.

1
1. Le dualisme fondateur de notre modéle référentiel

L’Etat de Droit — libéral et ’Etat politique — démocratique : un couple
fusionnel

La geneése et la formation historique de notre systéme dévoilent un processus
de confluence progressive de deux mouvances invoquées ; a long terme, bien sir,
malgré tous les soubresauts du parcours bi-séculaire. La Révolution Francaise de
1789, parfois dénommée « révolution bourgeoise », par excellence a, aussi, bénéficié¢
d’une certaine logistique du « peuple des faubourgs », comme le suggere I’'image
symbolique du tableau bien connu de Delacroix sur de « La prise de la Bastille ».
Mais, il a, malgré tout, fallu tout le XIX iéme siecle pour que le suffrage universel
masculin soit consolidé. Et la moitié du XX siecle, pour le suffrage féminin, en
France ! La démocratie s’est construite sous le libéralisme, avec quelques contre-
temps, il est vrai.

L’individualisme et le « collectivisme », au sens étymologique du mot,
constituent la premiere des différences idéologique et philosophique entre nos deux
courants de pensées.
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La bipolarité¢ fondatrice des deux systémes, en tant que sous-systemes de
I’ensemble étatique dit « global » la mondialisation et, surtout, au sens de la société
politique la plus intégrée), se croisent et s’interpénetrent dans tous les espaces de
la société ; de facon générale et quasi permanente. Le systéme a, en effet, besoin
de deux jambes pour marcher, la Gauche et la Droite, si I’on peut encore employer
ces métaphores désignant des concepts vieillissants ! Si, en réalité, le systéme
« penche » toujours, par épisodes, d’'un c6té ou de I'autre des mouvances en
balance, 1’équilibre parfait n’étant pas de ce monde, les moyens de réajustements
pacifiques sont toutefois toujours 1a, potenticllement disponibles, pour corriger les
déséquilibres. La définition méme du systéme ’implique 1’idée d’un ensemble, plus
ou moins complexe, capable de s’autoréguler. Ainsi, il y aura, a travers I’histoire,
une véritable alternance historique entre le libéralisme de plus en plus démocratique,
puis la « démocratie libérale » et, enfin, le « libéralisme démocratique », selon la
position dominante de I’un ou I’autre de ses ¢léments composants. On aura toujours
besoin de deux mots-concepts pour désigner Le systeme. La seule appellation -
«néolibérale », parfois utilisée de nos jours, nous parait, a la fois, injuste et inexacte
; elle signifie, simplement, que le coté libéral est devenu hégémonique, poussant
le systéme au blocage et, pour certains, au bord de la guerre civile......Nous n’en
sommes pas la ! Il y a toujours un équilibre minimal entre les sous-systémes lui
permettant de survivre et continuer a fonctionner.

Pour focaliser plus spécifiquement la problématique propre a I’Etat de Droit
sous le néolibéralisme démocratique, il nous faut toujours garder a 1’esprit qu’il n’est
que I’élément d’un ensemble et le situer, précisément, en tant que sous-systeme,
étroitement intercalé avec la démocratie politique dont il est, a la fois, 1’expression
et le garant ; I’influenceur et I’influencé. L’étroite interdépendance des deux sous-
ensembles nécessite une claire perception des relations des deux. Ainsi, seulement,
on pourrait voir qui « freine » qui ? Est-ce que 1’état de la démocratie ne permet pas
de légitimer un systéme plus poussé des libertés ou est-ce I’inverse ?

La genése et le développement historique du modéle révelent bien la confluence
des acteurs ; progressive et, parfois cahotante, jusqu’a la symbiose actuelle ! Malgré
quelques blocages historiques avec des contre - révolutions et des coups d’Etat,
contre-temps du processus historique qui nous intéresse, rétrospectivement.

La Révolution Francaise de 1789 est parfois qualifiéee comme une
« révolution bourgeoise », mais elle était surtout - « libérale ». Certains y ont
pourtant vu une « révolution démocratique » - originelle. Bien siir, elle a bénéficié
d’une certaine logistique populaire, comme le refléte ’image du célébre tableau de
Delacroix sur « La prise de la Bastille », avec le soutien du « peuple des faubourgs ».
Mais, il a fallu tout le XIX i¢me si¢cle pour que le suffrage universel - masculin soit
enfin consolidé. Les femmes, elles, n’auront le droit de vote qu’a la sortie de la [Iéme
guerre mondiale ; notamment en France, en 1944.

C’est avec la révolution démocratique de 1848 que le suffrage universel sera
établi et, ensuite, consolidé par la Il iéme et IV iéme République ; jusqu’a nos jours
ou il progresse a travers d’autres parameétres ; 1’age, notamment.

Il a fallu plus de deux siécles de réajustements successifs, c’est-a-dire des
rééquilibrages continus entre les progres de ce qu’on appelait, déja, les « systémes
des Libertés Publiques » et ceux de « la démocratie représentative ».

21



I'OJIMIIHUK BO YECT HA CBETOMUP IIIKAPUK

Les deux systémes intercalés, puis, en parties, fusionnés, restent cependant
parfaitement distincts, jusqu’a nos jours ; en concurrence, mais, aussi, en synergie.
Ses acteurs ¢étant, par vocation systémique, des « associés rivaux » (R. ARON) et
non point des « ennemis » ! A la fois au niveau des valeurs fondatrices, des principes
organisationnels et des procédés de fonctionnement.

2. Les valeurs idéologiques fondatrices

La Liberté individuelle et la Démocratie majoritaire

Aujourd’hui on affirmerait facilement qu’il n’y a pas de liberté sans démo-
cratie, ni de démocratie sans liberté. Mais le systéme, cohérent par hypothése, donc,
plus ou moins bien intégré, est le produit d’une histoire dichotomique ou les deux
mondes sont toujours différemment hiérarchisés et polarisés ; concurrentielles, au
départ, au lieu de se détruire, elles finissent par se sublimer dans les cas favorables, a
travers des compromis. En évitant, ainsi, toute dynamique de radicalisation perverse
et par ailleurs fatale ; lorsque chacune de ces mouvances prend son chemin propre,
choisissant le « modéle pur » de démocratie ou de libéralisme. C’est I’hypothése sur
laquelle nous allons revenir, pour expliquer les cas des « monarchies libérales » et
des « démocraties autoritaires » ! C’est I’Histoire de I’idée, cruellement résumée !

e Pour les libéraux, la liberté individuelle est ’alpha et I’oméga de toute grille
idéologique. Elle se déploie a travers divers « droits de ’Homme » qui sont
postulés, a la fois, naturels et universels. Il s’agit «seulement» de les recon-
naitre (ou faire reconnaitre...), comme tels et de les garantir par le Droit.
Ainsi, les libéraux sont-ils trés exigeants quant aux Droits de I’Homme ;
moins pour les devoirs, face a la société et son ordre public, politique et so-
cial, qui préoccupent davantage les démocrates. Par contre, cet aspect socié-
tal restera trés imprégné dans les mentalités, ¢’est-a-dire la culture des pays
en transition, ici concernés. C’est le cumul ou la synthése historique, qui y
a joué, entre 1’autoritarisme monarchique et le totalitarisme marxiste, pour
rendre plus difficile et délicate la nouvelle acculturation néolibérale.

e Pour les démocrates, critiques du déséquilibre néolibéral, qualifi¢ au-
jourd’hui d’« hyper individualiste », c’est la préoccupation socictale de
’Egalité qui est privilégiée a la liberté, stricto sensu. Mais, aussi, celle du
devoir, par rapport au droit. Un certain « désenchantement » (terme consen-
suel aujourd’hui) des pays de I’Est viendra, d’abord, des premiers « ressen-
tis » des inégalités qui, de surcroit, bénéficiaient souvent aux anciens diri-
geants communistes, reconvertis, dans les nouveaux partis démocratiques
ou dans les « affaires ». Ceux qui avaient nationalis¢ dans I’aprés-guerre
dénationalisent, dans les années 1990, tout en restant, assez souvent pour
frapper 1’opinion, « a la téte » des grandes entreprises...De quoi rendre plus
difficile I’acculturation a la nouvelle démocratie pluraliste.

e La liberté et 1’égalité faisaient, ainsi, une sorte de course poursuite en vue
d’un équilibre consensuellement plus acceptable. En 1848, par exemple,
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pour renforcer le théme égalitaire, qui avait pris du plomb dans l’aile, di-
sait-on, avec la noblesse monarchique reconduite et la richesse bourgeoise
grandissante, pivots des «Deux France « d’alors.

Pour combler le « retard » dans la construction du systéme, au moins idéo-
logiquement, a la devise républicaine de la liberté et de 1’égalité, sera ajoutée
celle de la fraternité ; comme aujourd’hui, lorsque 1’on on verra la solidarité
s’ajouter a la fraternité. Toujours dans le souci du rééquilibrage démocra-
tique du systeme politique et juridique, démocratique et libéral - global.

e Au cours de I'histoire, les pendules idéologiques ont souvent été remises a

I’heure, toujours au bénéfice du systéme qui y retrouvais son compte avec
de meilleurs équilibres, plus représentatifs du rapport de forces et, avec cela,
plus de légitimité, donc d’efficacité globale/systémique.
Or, la liberté et 1’égalité sont des valeurs facilement contradictoires. Trop
de liberté tue I’égalité et, inversement, trop d’égalité contraint la liberté.
Mais les compromis, plus ou moins pertinents, qui sont la respiration du
systéme, ont fini par équilibrer ce rapport de valeurs. Ce qui, généralement,
a la longue consolide la cohérence du systéme lui-méme, apres chaque nou-
vel réajustement. Ainsi va la vie du systéme, en tant que tel. Il a sa logique
propre que les acteurs ont parfois tendance a oublier.

Le méme type de jeu dialectique a existé pour I’ensemble des grilles de va-
leurs ; de forts et divers clivages idéologiques, d’ailleurs. Entre I’Economique et
le Politique, le Marché et I’Etat, devenus des références légitimantes - majeures ;
I’approche différenciée et hiérarchisée de la production et la répartition ; le rapport
entre la centralisation et la décentralisation ( depuis les jacobins et des girondins) ; le
choix entre I’Etat- abstentionniste - arbitre et I’Etat-Providence - interventionniste,
parmi des exemples pratiquement infinis, puisqu’ils impliquent tous les aspects et
espaces significatifs de la société et du systéme .En tout instant et en tout lieu du
systéme il est possible de trouver ces traces génétiques

3. Les grands principes organisateurs

A chacun son géni organisationnel préféré

Les principes concernent la technologie organisationnelle du pouvoir.
L’¢éventail est consensuel, mais, comme toujours, avec les préférences propres ; de
principes idéologique ou d’opportunités politique ; autrement dit des places respec-
tives de 1’idéalisme et du réalisme qui sous-tendent les démarches.

D’un coté, il y a la norme juridique et son principe de 1égalité, base des ar-
bitrages entre les acteurs. De I’autre, il y a la décision ou, le compromis politique
et son principe de 1égitimité. 11 faut bien s’entendre : la distinction ne doit pas étre
comprise au sens rigide, voire drastique du terme. Les deux technologies sont dans
les deux mouvances ; seulement, avec des préférences hiérarchiquement inversées.
Les libéraux se réferent a la 1égalité — comme les démocrates a la 1égitimité, mais de
fagon dissymétrique : le principe et I’exception sont en relation inversée. La 1égalité
est, dans ce cas, une sorte de 1égitimité courante ! Mais 1’aile démocratique est, elle
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aussi, trés attachée a I’Etat de droit qui garantit « les acquis des luttes passées » et,
notamment, de la partie, disons, réformiste ou progressiste de la société. Seulement,
les choses ne sont pas placées dans le méme ordre de préférence, ni dans le méme
esprit, par rapport a I’ensemble. Ils n’ont pas les mémes connotations, ni dans le
méme ordre.

Dans le méme esprit on peut observer, également, la différence quant au type
de normes privilégiées. Alors que « la loi est républicaine », par excellence, le prag-
matisme jurisprudentiel est plus typique des libéraux, plus proches de 1’économique,
du marché ou la casuistique et la conjoncture sont décisifs. C’est un droit plus fluide
qui est nécessaire pour réguler les problémes conjoncturels concrets.

L’argument plutot doctrinal, idéologique, est souvent préféré par les courants
démocratiques, a la différence des libéraux qui recourent, eux, plus souvent a I’argu-
ment pragmatique, dit réaliste.

Les deux jouent, a la fois, dans le sens de la concurrence politique et de la
complémentarité systémique ; en permettant I’alternative ou 1’alternance. Parfois, le
rapport de force, formel ou implicite, trouve son débouché dans le Droit positif qui
exprime un compromis formellement accepté. C’est ainsi que fonctionne, normale-
ment, la démocratie pluraliste

On peut, alors, continuer a jouer sur les nuances, I’orientation « a gauche »
ou « a droite », ou au « centre », dans tous les champs et a tous les stades d’appli-
cation concrete des reégles. Les réajustements courants se font grace a la souplesse
que permet la pratique jurisprudentielle. Lorsque les conflits sont plus sévéres, on
procede, alors, par la voie politique ; par la réforme du droit en vigueur. Et, lorsque
la solution ne peut étre trouvée par la voie pacifique, on recourt alors a la violence
«révolutionnaire» ou celle du «coup d’Etat», postulé dictatorial. C’est pourquoi on
constate que la démocratie pluraliste est le systéme le plus stable de I’Histoire, grace
a la 1égitimité des institutions plus que de personnes ou groupes particuliers, fussent-
ils majoritaires. Avec, éventuellement, des dérapages, li€s aux circonstances excep-
tionnelles (internes ou externes) et de courte durée, lorsque la culture pluraliste est,
a la base, consolidé, pour gérer les crises (dysfonctionnement divers du systéme) et
non pas pour les subir jusqu’a disparaitre !

La complexité du jeu systémique dans les démocraties libérales avancées de-
mande beaucoup de temps et d’expérience, pour se mettre en place de facon pérenne
; ce que les « pays de I’Est » n’ont pas encore eu, car toujours sous pressions internes
et internationales. Leur culture précédente était celle du dogmatisme, pour ne pas
dire du simplisme idéologique, si on veut risquer la tautologie. D’ou un certain déta-
chement par rapport a la nouvelle régle du jeu et — surtout — son esprit de compromis,
procédé considéré par le régime communiste comme méprisable compromission. ..
Les conflits politiques étaient percus, sous les régimes inspirés par la dialectique
marxiste, comme «antagoniquesy», autrement dit dramatiques sinon tragiques : tout
se ramenait a la lutte de classes, a vocation dominantes, dont les principales ne pou-
vaient étre qu’antagoniques. La « synthése » révolutionnaire impliquant la dispari-
tion de la scéne historique de la classe - ennemie.

La banalisation, c¢’est-a-dire la normalisation de la nouvelle idée de conflit,
nécessaire a la 1égitimité du nouveau systeme - démocratique, demande, de son coté,
un suffisant travail d’acculturation. Or, ce processus impliquait une démarche « mo-
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dérée » - exemplaire ; pédagogique et progressive. Certains culturalistes affirment
qu’une acculturation compléte ou, en tout cas suffisante, demande trois générations.

Si, pour toute mutation culturelle, I’intelligence compréhensive et la volonté
politique sont nécessaires et méme - fondamentales, elles ne suffisent pas ; encore
faut-il I’expérience, le vécu qui, seul, consolide et globalise « le savoir » et « le vou-
loir » ; encore faut-il le « pouvoir » faire ! Avec son « pouvoir faire » qui vient clore
la problématique ; au titre de ce que Louis Althusser aurait pu appeler la condition
« surdéterminante ».

4. Les procédés de réajustements systémiques

Chaque systéme a ses moyens propres d’auto-défense : ses réflexes
« immunitaires » ...

Comme pour tous les systémes, lorsque les moyens potentiels du systéme ne
suffisent plus pour réguler sa vie, ses crises et son évolution, le systéme finit par im-
ploser ou exploser. Lorsque 1’Etat de Droit ne peut plus répondre aux sollicitations
de la société civile par les moyens du droit positif, c’est I’Etat politique — démocra-
tique qui prend la reléve en réformant 1’Etat et son droit positif. Mais, lorsque le
politique est bloqué, lui-aussi, ¢’est alors les minorités, groupes ou appareils les plus
puissants qui interviennent par la violence ; par la révolution ou le coup d’Etat qui,
de toute facon, installent des dictatures.

L’Etat de Droit qui représente un haut degré de civilisation juridique, tout
comme la démocratie représentative qui I’accompagne sur le plan politique, ne peut
offrir plus que la plus belle fille du monde...Méme si I’Etat de Droit se présente
comme le meilleur profil de la démocratie libérale — constitutionnelle, qui est son
profil le plus abouti. En attendant une démocratie «post- moderne» stabilisée, il
n’est pas assuré de I’éternité, en tant que modele de «la fin de I’Histoire » ! Il dépend,
surtout, de la qualit¢ de la démocratie qui le porte. Le politique est, de point de vue
des interdépendances, un support de I’Etat de droit et sa garantie. De toute fagon, la
meilleure, I’ultime garantie ne peut pas étre d’ordre juridictionnel, car on ne peut pas
étre garanti par soi-méme, on ne peut paas étre sa propre garantie, en quelque sorte !
Le Droit ne peut étre I’« objet» et sa « garantie » ! Le droit est un produit, direct ou
indirect, de la société « en chair et en os » ; la société «des gens», comme le dit un
certain jargon aujourd’hui. C’est la culture adéquate qui est supposée garantir, a la
longue, toutes les institutions juridiques qui en sont le reflet.

Le poids d’extrinseque sur le systetme de I’Etat de droit est réel ; mais,
I’intrinséque doit étre reconnu et analysé dans son autonomie et sa spécificité.
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1T
Les tensions entre la culture idéologique héritée et ’Etat de Droit importé

« Chassez le culturel, il revient au galop' »

Une fois le « tour extérieur » du phénomeéne esquissé, il semble utile de mettre
en évidence la tension, plus ou moins forte, selon les pays et les moments, pouvant
exister entre la volonté politique concréte des gouvernants sur le plan juridique et
les réflexes comportementaux — culturels, acquis par I’ensemble des acteurs et qui
peuvent ne pas correspondre aux exigences du nouveau modele ! Au sujet d’adhésion
a ’Union Européenne des P.E.C.O., par exemple, comme en général, la culture
se manifeste surtout dans les attitudes et les comportements-concrets. Beaucoup
d’auteurs et observateurs, ont été marqués par des décalages pouvant exister entre
les politiques gouvernementales, pro-européennes et les réticences des opinions
publiques nationales. Les premiéres relévent des politiques publiques, plus ou moins
volontaristes des gouvernements ; les secondes expriment des penchants spontanés
des populations, la sensibilité ou la mentalité culturelles.

De nos jours, ils sont souvent plus émotionnels qu’intellectuels ; disons, plus
idéologiques que politiques. Et, qui dit idéologie dit valeurs, c’est a dire culture ;
plutot dogmatique, voire manichéenne, induite par la pratique du passé marxiste. Par
exemple, plus « partageuses » qu’individualistes.

Le concept de I’Etat de Droit—constitutionnel est une invention typiquement
occidentale, voire d’Europe occidentale et-méme- et surtout- francaise. Le processus
de déconstruction de ’ancien et de construction du nouveau contexte politique et
juridique, éminemment vécu comme « importé » des contrées étrangeres, bien
qu’amies, est pergu comme venu de I’extérieur, sans aucune participation endogéne
suffisamment significative. Des participations locales, plus authentiques, auraient
pu permettre une sorte de naturalisation du modéle extérieur et sa meilleure
acculturation ? Il n’en fut rien. D’ou les difficultés et les dégats collatéraux de la
construction, en accéléré, de ce systéme post-moderne, dans les Etats qui, hier
encore, ¢taient des « démocraties populaires » et quelque fois proches des pays
en voie de développement. Le processus, pour de multiples raisons convergentes,
devait se concevoir nécessairement comme de longue durée ; historique, plutot que
conjoncturel. Surtout lorsqu’il est transporté sur des terrains culturels différents
et nouveaux ; parfois, en partie réservés... Cela aide a comprendre la nécessité de
la patience et de la stratégie qui I’implique. Par exemple, méme en France, pour
installer le dernier étage de I’édifice et, passer du principe de légalité au principe
de constitutionnalité, il aura fallu presque un siécle ; entre la I1I iéme et la V iéme
République.

Il en va, également, pour changer le régime parlementaire en régime de
type présidentiel (« semi-présidentiel », « hyper-présidentiel » ou , simplement,
présidentiel « a la frangaise »). Il impliquait une mutation de la culture institutionnelle
frangaise, en évitant que les « survivances », les divers parameétres culturels résiduels

'Le vieil adage francais « Chassez le naturel, il revient au galop » me semble parfaitement transpo-
sable a la culture qui est une « seconde nature », comme le dit un autre adage - concurrent...
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(monarchistes, charismatiques et autoritaristes) ne prennent le dessus sur les priorités
et la cohérence démocratique libérale.

De surcroit, I’Etat de Droit que les Puissances Occidentales et 1’Union
Européenne ont contribué a adopter était un mode¢le trés élaboré, sophistiqué-méme,
au point que les vieux pays démocratiques de Droit et de Liberté, eux-mémes,
ont parfois du mal a faire fonctionner sans problémes...Autant au niveau des
administrations que des particuliers. Ainsi, la France a ét¢ plusieurs fois rappelée
a ’ordre par le Cour de Justice de I’Union Européenne, en matiére des Droits de
I’Homme !

Or, le modele de I’Etat de Droit a été pensé comme universel, sans lasser
aucune place au « relativisme culturel », qui demandait (méme si ce n’est qu’a
titre limité d’exceptions légitimes), la prise en compte des spécificité nationales ou
régionales. Selon certains culturalistes le concept maoiste de « révolution culturelle »
est infondé.

En méme temps, assez curieusement, «les aires culturelles» différentes ont
souvent été prises en considération, avec toutes leurs spécificités culturelles, en
Europe « occidentale » ; alors qu’on s’est refusé de le faire pour les cultures
plus« orientales » . Les cultures de I’Europe Centrale et Orientale ont , elles aussi,
¢étaient oubliées... Pourtant , le groupe des nations et des Etats concernés était une
mosaique culturelle multicolore dont les composants, en tant que tels, n’était pas
également prédisposés a regevoir le nouveau modele. Ainsi, la Pologne et la Hongrie
sont elles devenues des contre exemples d’Etats de Droit a cause de certaines
spécificités culturelles liées a leurs histoire et concernant certains aspects de leur
culture générale de ces sociétés, en quelque sorte.La réligion étant , en bonne partie,
« civilisée »ou laicisée, comme pratique sociale, comme, par exemple , Noél, en
France !

Pour la Pologne, par exemple : alors qu’il s’agit d’une société trés homogene,
majoritairement croyante et pratiquante ; pays profondément ancrée dans la
culture religieuse (que méme le régime communiste a traité avec moins de rigidité
qu’ailleurs).l’opinion publique européenne et notamment frangaise se sont offusquées
de cet état de choses et, comme souvent, surtout de la non séparation de I’Eglise et
de I’Etat. Or, beaucoup, parmi les « vieilles démocraties », trouvent des compromis
avec leurs églises officielles ou « nationales » et pratiquent des « religions d’Etats »
(E.U., G.B,, Italie...), sans que généralement cela soit considéré comme une «faille»
démocratique « fondamentale ». D’ailleurs, les démocraties les plus exemplaires sont
souvent des monarchies, avec des églises officielles, non séparés des Etats, comme
les pays anglo-américains, scandinaves ou I’Italie, « latine », ; comme d’autres
sont de cultures slaves. Les interpretes locaux ont souvent confondu le modele
« idéal-type » (Max Weber) de démocratie avec le modele républicain frangais. La
République, a la francaise, est, cependant, un choix beaucoup plus exigeant que celui
de la démocratie-modele - type. Il implique des choix politiques et idéologiques de
fond, au-dela des critéres et des valeurs spécifiquement systémiques, généralement
admis. Or, le systeme de La République Frangaise suppose que la laicité nécessite
la stricte séparation de I’Eglise et de I’Etat, sur le plan structurel et un peu moins
fonctionnel, il est vrai... (Certaines fétes religieuses se sont, a travers I’histoire un
peu « civilisées » Ce qui n’est pas théoriquement obligatoire dans le modéle-typique
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de la démocratie libérale. Mais ce qui n’est pas théoriquement interdit, non plus...
Tout dépend de la situation et des équilibres nationaux.

Par ailleurs, La République Francaise est plus légaliste et égalitariste que ne
I’exige, encore, le modeéle démocratique — type. Certaines démocraties accordent une
moindre place au droit positif — formel, par rapport a la France. D’autres mettent plus
nettement en avant la valeur de liberté devant celle d’égalité.

L’échelle des différences culturelles entre les « grandes démocraties »
(expression consacrée, a défaut du concept...) et les autres peut étre légitiment tres
grande. On ne trouve pas la méme attitude différenciée face aux « nouveaux venus »
dans le sérail occidental.

Le modeéle dit « post-moderne » de ’Etat de Droit, trés élaboré, voire trés
sophistiqué (avec la nouvelle science constitutionnaliste, qui en est I’expression
doctrinale) a rencontré a I’Est un terrain non adapté, fonctionnant a I’habitus plus
idéologique que politique ; plus traditionnel que « post-moderne. A la place des
normes juridiques ce sont plutot les discours, slogans et clichés idéologiques qui
animaient et régulaient la vie sociale ; plus que proprement politique. Ils encadraient
« I’ordre public et les bonnes mceurs ». On était alors, pendant un bon demi-siecle,
dans un systéme totalitaire - idéologique et non seulement politique, comme la
démocratie libérale. Bien siir, il y avait un « droit socialiste » et un principe de
« légalité socialiste » (pour répondre formellement, au défi de 1’Occident et du
passé !), mais il était au second plan et jouait le role plutot idéologique et symbolique
que juridique et normatif. Son application se devait d’étre toujours et ouvertement
« idéologiquement correcte », c’est a dire conforme a « la Ligne du parti ». Alors
qu’apres la Grande Révolution de 1789, la séparation des pouvoirs et I’indépendance
de la magistrature et des juges impliquait I’absence de toute soumission de principe au
Gouvernement démocratique - méme majoritaire, c’est-a-dire légal ! Cela nécessitait
de franchir un réel hiatus mental qui changeait radicalement. Il suppose, désormais,
des procédés cohérents et subtils, alors que le régime précédent utilisait les méthodes
plutdt primaires et répétitives ; souvent plus arbitraires que cohérentes.

Dans la culture acquise, traditionnelle - séculaire et autoritaire et aprés un
demi-si¢cle d’inculcation de la doctrine des procédés marxistes — Iéniniste, les
nouvelles notions d’Etat et de Droit devaient se faire leur place sur un terrain trés
différent, inadapté, sinon hostile !

Les idées de I’Etat et de Droit, sur le terrain et & I’époque du début des
transitions, étaient encore, ne serait-ce que par inertie, celles du « socialisme
scientifique », bien éloignées du libéralisme juridique et politique. Méme si la
perception du Droit (« socialiste ») pouvait étre critique, dans son cadre idéologique,
il n’y avait aucune expérience de la critique libre, des idées concurrentielles pour
préparer ’assise et donner du poids au sentiment ou a I’opinion réellement critique.
La place pour la nouvelle perception n’était pas tout a fait dégagée ! Une perception
abstraite ne suffit pas pour remplacer le vécu, base de toute culture. L’acculturation
était d’autant plus pernicieuse qu’elle se faisait dans les conditions du monopole
idéologique, de surcroit totalitaire. « Qui ne dit mot » ne consent pas, dans ce cas de
figure, contrairement au célebre adage juridique — contraire, propre au droit libéral,
selon lequel, le silence vaut, parfois le consentement. » Qui ne dit mot -consent ».
C’¢était la culture , la culture du « Qui n’est pas avec moi est contre moi ». Les
abstentionnistes et les « non actifs » étaient tous pergus comme des « ennemis », au
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moins potentiels ou cachés du « peuple », c’est a dire du systéme, censé incarner
le peuple ! Des manifestations concretes d’adhésion a I’idéologie obligeaient aux
« preuves d’amour », rendant le processus de mutation d’autant plus délicat que la
contrainte culturelle de I’ancien régime était prégnante. Une période plus ou moins
longue est alors nécessaire pour le recyclage du « ressenti » ; pour les nouveaux
canevas intellectuels et idéologiques, voire juridiques.

Les perceptions historiquement acquises de 1’Etat et du Droit étaient donc
foncierement opposées a celles de I’Occident, ses institutions types et I’esprit du
systéme, parfois subtile, du libéralisme démocratique.

Rappelons-le, encore, a toute fin utile : Certain culturalistes estiment que ,
méme dans les conditions favorables de réception, trois générations sont impliquées
pour tout changement culturel global, définitif ou significatif.

— Quant a I’idée de I’Etat, d’abord : on passe d’un Etat omniprésent, ne serait-
ce que comme [’autre profile du pouvoir total ou comme « le bras séculier
du Parti » tout puissant, a un Etat modéré (minimal, abstentionniste ou,
en tout cas - plutot faible) des libéraux. D’une fagon générale, d’ailleurs,
la transition globale fait passer d’une culture de la radicalité, sinon du
manichéisme, a une culture de la modération, ou de la différentiation,
structurellement déterminée par le compromis qui en est 1’idée et la
pratique - clé. L’Etat de classe céde la place a I’Etat du peuple souverain,
apparemment dans les deux cas. Mais ce n’est qu’une apparence. Dans le
« socialisme réel » ce sont les seules classes légitimes, proclamées comme
telles par les révolutionnaires, qui font le peuple souverain — légitime. ; la
classe ouvriére, d’abord ; puis — éventuellement — « la paysannerie pauvre »
ou «I” intelligentsia populaire ». Si le discours du pouvoir socialiste 1égitime
la dictature de classe, historiquement et a titre provisoire, la société idéale-
finale est, elle, sans Etat et méme sans politique. La société — communiste
— heureuse est une société homogene, sans classes, donc sans Etat, par
définition oppresseur. Comme I’Etat et le Droit vont ensemble, avec I’image
de I’Etat qui déteint sur ’image de Droit, il avait perdu toute connotation de
neutralité, nécessaire a la culture libérale. Par réflexe civique acquis, 1’Etat
est surtout craint, car ¢’est lui qui sanctionne les devoirs citoyens non ou mal
accomplis ! On est loin de I’Etat — Providence que le néo-libéralisme a fini
par accepter dans sa version actuelle ou « post-moderne », sous I’influence
de la social — démocratie dominante, en bonne partie, au cours du XX iéme
siecle.

La vision du néo-libéralisme triomphant, tout en défendant, en principe, une
vision minimaliste de I’Etat admet, cependant, de nos jours, son role accru pour
les fonctions régaliennes, mais pas seulement : le maintien de I’ordre systémique
et la question des crises graves, avec de nouvelles ouvertures sur les blocages
économiques, sont de son ressort, désormais. On est encore dans une phase « de
recherche » ou d’évolution du systéme sur les nouveaux équilibres entre le Marché et
’Etat. Passez d’une perception de la mission a I’autre ne pouvait étre un processus
mental et intellectuel facile, ni rapide ; dans les faits, comme dans les esprits. Méme
si I’Histoire s’accélére de nos jours...le temps pluri-générationnel reste un temps
long, si I’on accepte I’hypothese culturaliste des trois générations.
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— Quant au Droit, la situation est similaire a celle de I’Etat ! L’Etat et le Droit

étaient presque toujours présentés comme ayant leur sort 1i€¢ ; comme deux
profiles du méme phénomene. Les revues universitaires, les plus répandues
dans ce domaine a I’Est, s’intitulaient « Revues de 1’Etat et du Droit ». Dans
les pays slaves, notamment, le Droit impliquait un réflexe de méfiance parce
que toujours, par définition, « le Droit des puissants et des riches »... Alors
que dans la vision libérale le droit reléve d’une vision transcendantaliste
(naturaliste et universaliste), le monde d’inspiration marxiste en avait une
approche éminemment instrumentaliste?: le droit est, dans le combat global
des classes, une arme comme une autre ; une arme politique de la lutte de
classes. Alors, comme 1’Etat, il ne peut étre que « de classe », au service du
conflit « antagonique » visant la disparition de « I’ennemi de classe ». Les
concepts d’Intérét Général et de neutralité politique des instances étatiques
étaient inexistants - méme. C’est ce que les néo-marxistes ont appelé
« Les mensonges d’Etat ». On est loin de I’Etat - Providence des libéraux -
démocrates La société communiste — finale devait étre débarrassée du Droit,
tout comme de 1’Etat et du Politique, en général. Tous ces phénoménes et
institutions avaient une connotation fondamentalement péjorative, pour
ne pas dire plus ! Tous les aspects du politique étaient dénigrés, alors que
la démocratie libérale est avant tout un systéme politique et juridique qui
s’assume comme tel. Le Droit avait davantage une valeur idéologique que
normative. L’expression assez répandue, du « droit téléphonique » condensait
toute la charge critique dont le droit socialiste était accablé, dans le vécu de la
population ! Elle signifiait que toutes les grandes orientations législatives et
tous les virages jurisprudentiels étaient inspirés par les instances adéquates
du parti, jusqu’au Politburo et son Chef leader Maximo !
Les interpretes de la transition démocratique devaient connaitre le
poids substantiel de la pédagogie massive, voire agressive des pouvoirs
communistes. Les chercheurs, professeurs, essayistes et autres journalistes,
fabricants de 1’opinion se devaient de voir I’impact de la « culture socialiste »,
méme si celle-ci induisait des effets différents, qui allaient de la critique
« rentrée », a I’adhésion plus ou moins forcée, jusqu’a 1’enthousiasme
sincére ou mimé....Méme si le sentiment qui sous-tend 1’idée pouvait étre
variable, la cohérence formelle d’une imprégnation totalitaire a toujours
laissé des traces historiques et des réflexes politiques ! Tout comme un
enfant, méme « rebelle » reste conditionné par ses parents et n’accéde pas a
la vie adulte avec une mentalité vierge ! On ne sort pas impunément d’une
histoire d’imprégnation « marxiste - 1éniniste ». Et, la culture ne se change
pas par décret, ni par la constitution, qui n’est qu’un ¢lément d’un long,
difficile et souvent subtile processus.

— Ce constat général devait mettre en garde les auteurs quant aux pieges de leurs
« équations personnelles » c’est-a-dire de leurs subjectivités ; compressibles
méme si, a minima, elles restent inévitables ; malgré tous les efforts sur

2 Ce n’¢était pas intrinséquement une « valeur fondamentale », mais, au contraire, frisait presque le mé-
pris; du moins le «droit bourgeois».
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soi- méme ! A ce stade — seulement — la concurrence des subjectivités des
auteurs permettent d’aller plus loin vers 1’objectivité qui reste, toujours et
d’abord, un idéal des sciences sociales, dont on doit se rapprocher, sans
jamais pouvoir I’atteindre complétement. L[’objectivité relative étant,
en partie obtenue par les effets induits de la concurrence. De plus, les
auteurs de la mouvance « de Gauche », les progressistes (révolutionnaires-
communistes et réformistes-socialistes), tous critiques du systéme capitaliste
« pseudo-libéral » ne cherchaient pas a s’appesantir dans la dénonciation
des « déviations » concrétes du modéle qui était leur référence préférée ;
pourtant, en trés mauvaise posture sur le terrain... Ils se contentaient souvent
des aspects formels du Droit (« positifs » ou « globalement positifs »vs
George Marché) pour décrire « la réalité » des droits socialistes. De ce fait
1’opinion publique des pays concernés n’était pas avertie que les perversités
auxquelles elles étaient confrontées étaient propres au Droit socialiste. Ainsi
s’est forgée, dans tout I’Est, une idée fausse du Droit, en général. D’ou le
recul, sinon les méfiances par rapport au « Droit protecteur » ou « garant »
de la Liberté et de I’Egalité, les plus fondamentales valeurs néolibérales. Le
réflexe de croire que lorsque la politique change, le droit, lui, peut ne pas
changer ! D’autant plus que les conditions d’installation et de développement
du nouveau Droit étatique étaient rendues beaucoup plus complexe, avec
son européanisation, alors que les opinions publiques des Etats, membres
et candidats, n’étaient pas toujours favorables pour lui offrir spontanément
leurs confiance et soutien. Certains auteurs ont pourtant attiré 1’attention
sur le décalage entre les gouvernants et les gouvernés, face a la question
européenne. Car, au moment ou le probleéme d’intégration européenne se
posait, la libération de I’hégémonie soviétique était suivie, pour la plupart,
par un retour aux nationalismes qui résistaient face a toute « immixtion
extérieure (méme amie) dans les affaires intérieures » ! De tout jeunes Etats
issus des minorités étaient attachés a leurs jeunes souverainetés et leurs
« identités » redécouvertes. Pour parler un langage populaire, en langant les
hypothéses et les stratégies de la transition, les acteurs et les auteurs avaient
confondu vitesse et précipitation...ce qui induisait des effets pervers, parfois.

A tous les obstacles culturels, idéologiques et politiques, s’ajoutait la lourdeur
et la sophistication technique du droit européen, pour les membres et, indirectement,
les candidats a I’adhésion a 1’Union Européenne.

Les expériences d’assimilation des régimes parlementaires, issus de la
Premicre guerre mondiale, elles non plus, n’ont pas sensiblement contribué¢ en
faveur de la culture du libéralisme juridique qui est celle de I’Europe occidentale.
Les ¢énergies, des deux cotés (local/européen) étaient, a 1’époque, plutot focalisées
sur le sort du régime parlementaire, en tant que régime politique garant de la paix et
de la stabilité politique dans la région. Or, précisément, le modéle de fonctionnement
du régime parlementaire a souvent révélé les limites des régimes des libertés
publiques. En effet, chaque fois que les majorités en place semblaient menacées par
les oppositions montantes et « les risques » de I’alternance au pouvoir, des coups
d’Etat (méme si, parfois, ils n’étaient que « d’opérette » ...) s’en suivaient ; puis, le
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cycle recommengait, sans que le régime parlementaire ait pu installer un véritable
systéeme démocratique d’alternance, bien stabilisé.

Les expériences vécues du Droit, comme celles de ’Etat, en étaient affectées et
les acteurs en ont beaucoup souffert, pour espérer une rapide adaptation au nouveau
monde néolibéral ; aussi bien des élites que des masses.

D’une fagon générale, donc, a travers I’expérience vécue du culturel,
notamment sur le plan politique et juridique, I’idée démocratique — sous ses divers
aspects — était plus présente que 1’idée libérale. 11 est, de ce fait, logique que la face
libérale de notre modele bipolaire marque davantage les esprits. Il n’en reste pas
moins que 1’Etat de Droit, ce sont d’abord les libertés, reconnues et garanties ; de la
norme la plus basique jusqu’a la constitution.

Aucun systéme politique, ni régime juridique, ne peut aller plus vite, ni
plus loin, en se stabilisant, que la société civile ne le permet. Pendant les « années
révolutionnaires » de 1990 certains se sont demandés si méme une société civile
existe a I’Est ? C’est, déja, une grave erreur épistémologique que de sous-estimer le
passé, quel qu’il fut. La véritable « fabrique de la culture », ¢’est I’histoire. Sur le plan
individuel, comme sur le plan collectif, ’oubli du passé est simplement impossible
et lorsqu’on ’oublie, il se venge ! L’Histoire nous enseigne que toutes les transitions
sont, plus ou moins, progressives et que le concept de révolution, lui-méme, est a
nuancer. Si la révolution a été pergue comme un changement, brusque et radical,
voire violent, il faut prendre conscience que les révolutions du passé ont débouché
(apres «les événements révolutionnaires», plus ou moins violents et de courte
durée) sur des négociations, implicites ou parfois formelles, visant, concrétement,
un réaménagement du rapport de force avec des acteurs «contrerévolutionnairesy,
souvent battus, mais pas ¢liminés de la scéne sociologique ou culturelle. Aprés la
révolution soviétique, Lénine a dii négocier, notamment avec les paysans, la fameuse
NEP (Nouvelle « Economie Politique » et pas seulement « politique économique »,
comme on traduit parfois !). Quelquefois, en effet, les révolutions gagnent plus au
niveau apparent, idéologique et symbolique, qu’au niveau réel et politique. Les
véritables révolutions, achevées, sont culturelles. Ce sont les plus difficiles, c’est a
dire les plus longues a aboutir sur une acculturation post révolutionnaire qui, seule,
termine le processus du changement radical de la société et enracine le nouveau
régime, dans I’intelligence, la mentalité et le cceur des citoyens. Alors, on est,
seulement, en fin de la transition. En attendant, les acteurs et les auteurs doivent
s’armer de patience, qui est la « mere de la sagesse » et de la ...démocratie.

Si I’on a pu parler de la Société civile « inexistante a I’Est »... c’est au sens
exigeant du terme, celui des sociétés libérales avancées, avec son autonomie, et
en tant que contre-poids de la société politique et de I’Etat. Avec, cependant, une
certaine appropriation du Droit qui échapperait, dans ce cas, aux seuls gouvernants.

Pourquoi, alors, une telle précipitation des acteurs et des interpretes, qui
voulaient qu’en un clin d’ceil les pays de I’Est s’alignent sur les plus avancés des
pays de I’Ouest ?

C’était une attitude plus idéologique que scientifique : on voulait passer
rapidement 1’éponge sur le passé ennemi, « a oublier » de deux cotés de 1’ex rideau
de fer ! C’est une stratégie politique et idéologique normale, voire banale. Mais
¢’était une erreur épistémologique. C’est, plutot, la manifestation de la tendance a la
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vision «auto-centrée» des auteurs et des acteurs occidentaux qui a contribué a raidir
cette problématique et, peut-€tre, a ralentir le processus d’acculturation, dans les
faits. Celui-ci demandait plus de souplesse et d’ouverture idéologique et politique
? L’ouverture au dialogue, a la négociation et au compromis sont a la base de la
mentalité, c’est a dire de la culture, par lesquels il fallait commencer. Le but étant la
mutation des mentalités vers des nouvelles valeurs et types de comportements, pour
garantir les nouvelles régles de vie politique et juridique et induire un « esprit du
systéme» — conforme au nouveau modéele.

La patience est, aussi, une qualité démocratique et..... épistémologique elle
concerne les acteurs et les auteurs !

Notre fractionnement disciplinaire induit par le néolibéralisme individualiste
nous a fait perdre de vue que toute véritable explication demande une vision
globalisante, donc une approche, au moins, ouverte a la transdisciplinarité qui permet
de prendre en compte la complexité de tout ce qui touche la problématique sociale.
Aujourd’hui la confiance est investie dans 1’Etat de Droit, comme s’il devait étre le
garant supréme, dernier de notre systéme politique. Mais qui garantit véritablement,
réellement 1’Etat de droit ? Le juge ? On ne reprendra pas ici la critique sur les
limites du contrdle juridictionnel ; tous les « arguments », fort divers, que I’on a pu
invoquer. Les juges ne sont pas soumis a un contrdle systémique et systématique. Ils
ne sont pas soumis a la régle générale de la démocratie selon laquelle tout pouvoir
est 1égitime, d’abord, par la responsabilité qui le « sanctionne », en quelque sorte.
Les divers aspects des responsabilités disciplinaire, morale, pénale ou civile, n’en
sont pas les substituts. Dans les faits, les ressentis des acteurs et des auteurs, parfois,
dénoncent « la politisation » des juges (la magistrature est plutdt « de gauche »... ),
quand ce n’est pas leur «corporatisme engagé » et, parfois, « militant ».

Plutét que le juge, c’est le systéme politique qui garantit le juge, avec la
séparation des pouvoirs, plus ou moins bien respectée, qui permet au juge son
indépendance. Mais alors, qui garantit le systéme politique lui- méme, lorsqu’il
présente des faiblesses ou des failles ? Cela ne peut-étre que la culture, avec ses
valeurs fondamentales et les mentalités par elles générées.

Dans ses conditions la culture peut étre aussi bienun « d’ailleurs « facilitateur »
qu’un frein pour un systéme politique, venu d’ailleurs.
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1. Introduction

In a world globalized by politics, economics and eventually, by Law, the po-
sition and the role that constitutional justice has, as a protector of the Constitution,
is directly linked with the reaches and the limits of the democratic process. There-
fore, in European societies that have reached democratic standards, it has been ac-
complished for constitutional justice to play a role in affirming democracy. Parallel
to that, in some Latin-American societies with a peccary democratic development,
when the constitutional justice has tried to prosecute politics, it has ended up sub-
mitted within the power.

It is certain that the development of constitutional justice has not been a pa-
cific one in any historical experience, either in the Anglo-Saxon system (in cases of
fuzz control of the laws), or in the European system (concentrated control). How-
ever, the tension that each judicial process has caused to politics has been resolved
in the comparative study of Law, through institutional ways, in dialectic processes
between Law and politics that gave place to the development of jurisdiction and
constitutional doctrine. Meanwhile, in the “soft” democracies, where institutional
conflict has taken place between justice and government, it has been absorbed as an
ideological opposition to the power in turn.

This precarious concept of the role the constitutional justice has in a State of
Law, supposes a disconnection between the two democratic-constitutional princi-
ples: In first place, the concept of democracy understood as a way of limited govern-
ing (in other words, the majority rule, but with respect to minority); and, on second
place, the concept of the Constitution as the respect of the constitutional jurisdiction
supremacy, as the protection of the fundamental rights and the control of excess of
power. However, those principles are in contradiction with the idea and practice of
weak democracies based on the concept of ruling of the majority in representation of
the people, and of the Constitution understood as the instrument of the power.

Nevertheless, the legitimacy of the constitutional and democratic State does
not only show in the result of clean elections, but also in the real protection and
greater promotion of fundamental rights. This is such since the defense of the human
being and respect for its dignity are the base of the social and juridical order in any

* Former President of the Constitutional Tribunal of Peru. Professor of Constitutional Law in the
Ponitificia Universidad Catdlica del Perti and the Universidad Mayor de San Marcos.
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consolidated —or developing— democratic State, due to the fact that they imply
peace and guarantee a social development in a context of freedom. It is precisely in
that process of democratization of the State, that the constitutional justice plays a
role, not only in defense, but also promotion of fundamental rights.

However, in democracies in construction (such as the Peruvian one), the role
of the Constitutional Tribunal as judicial body in charge of protecting fundamental
rights and controlling the constitutionality of laws, shows insufficient balance in
relation to the sown expectations and possibilities of legal action. This is such since
the constitutional jurisdiction is only valid in societies that have previous democratic
governments and live in a culture of freedom; on the contrary, the judgments of un-
restricted defense of fundamental rights are at the mercy of the will and decisions of
government. Because, when the constitutional justice in Peru has tried to control the
constitutionality of laws (except 2002 and 2008), it has not been able to go further
that the government has considered tolerable.

What is stated above has diverse reasons. The first is a legal one and is based
in the legal positivism predominant in the Peruvian constitutional jurisprudence; in
other words, the way of discretionary judicial reasoning that does not base its judg-
ments in demonstrable normative and dogmatic reasoning, but in legal references. In
consequence, it can be stated that nowadays, constitutional justice in Peru is solved
based in a criteria of “obiter dictum” authority, in which they first decide and only
after legally justify their ruling.

A second reason of political cut lies in the lack of legal independence from the
governmental power shift— except the years between 2002 and 2008— due to the
fact that in the naming of the constitutional judges, the parliamentary majority or the
government has sought to assure the naming of the judges related to power. Hence,
in the most contentious cases— in topics of unconstitutionality— the constitutional
justice has been transformed into a box of legal significance of the political conflict
between the government and the opposition, unable to integrate both positions with-
in a reasonable constitutional interpretation.

Therefore, to comprehend the actual state of the Peruvian constitutional jus-
tice system, its necessary to study it from its origins and its development, as well as
from a legal frame that regulates it, and starting from the role it has in the democratic
process (for the sake of the defense of fundamental rights and control the excesses
of government and private).

2. Origins and Development

The Peruvian constitutional history has been a prodigy in the making of con-
stitutional texts and the incorporation of modern democratic institutions, but not in
the creation of a constitutional conscience in the citizenship or the exercise of power
with full constitutional loyalty from its governors. It could be pointed out that the
gap of the lack of enforcement of constitutional texts, in social life, is that the issue
of the political cards was giving the unison of political and social changes of the
time. Some of those changes were of a structural type, such as the independence of
Spain, the establishment of the Republic, the civil wars, the international wars, the
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civil revolutions, and the military ones'.

This course of history shows that the constitutions and the constitutional life
have directly depended on the political and military events of each era and the con-
stitutional operators have not been capable to process those phenomena in the con-
stitutional frame. This is due to the lack of political stability that is an expression of
the need for a social pact between the leading elites, to ensure a long-lasting Rule
of Law.

This lack of national agreement has created a civic culture of disbelief in so-
ciety regarding the State and the Constitution. This, because the needs and hopes of
the population have not been seen by the great ideological currents met in any of
their Constitutions: liberal (1823, 1828, 1834, 1856 and 1867); conservative (1826,
1836/3, 1839 and 1860); social (1920, 1933 and 1979%) — and this hasn’t changed
with the actual neoliberal constitution of 1993.

Under these historic facts, it can be pointed out that the forming and develop-
ing of the constitutional justice in Peru has not been possible until when legal bases
and later constitutional bases have been implemented for the defense of the liberties
and the control of power. However, a proper identity has not been accomplished
over the role of legal control of the constitutions, even less in the articulation of the
bodies in charge of such function with the other government bodies, as happens in
the common law and the Rechtstaat.

In the end, these two tendencies in the control of laws establish brakes to the
sovereignty of the legislator: in other words, the representatives of the national will,
in interest of the protection of fundamental rights. Therefore, what is more important
in contemporary constitutional justice is the capacity it has to transform the original
legitimacy of the law into constitutional legitimacy, subjecting such law to the legal
control.

In Peru, the creation of the concentrated constitutional justice in the Constitu-
tion of 1979 never had enough political and legal conviction for the implementation
of the constitutionality control of the laws. Therefore, it is worrying that in nominal
democratic regimes, those institutions can be created to serve the power® in turn. It
then corresponds to descriptively analyze reflexively to the origin and development
of contemporary constitutional jurisdiction.

2.1. In the legislation of the XIX century

As established by the article XVI of the Universal Declaration of the Rights
of Men and Citizenship of France in 1789, “Every society where the guarantee of
the rights isn’t established, nor determined the separation of powers, lacks a Con-
stitution”. It is the starting point to point out that the separation of the rights and the
establishing of the control of powers, as a central element in the contemporary con-
stitutional justice, find its origins in the Peruvian constitutional history.

' ALZAMORA SILVA, Lizardo. La evolucion politica y constitucional del Perii independiente. Lima. 1942.
P. 58. PAREJA, José. Derecho constitucional peruano y la constitucion de 1979. Lima. 1980. P. 182.

2 RODRIGUEZ, Toribio; MARIATEGUI, Francisco; SANCHEZ, José. Discurso con que la Comision
de Constitucion presento el Proyecto de ella al Congreso. Lima: Imprenta del Estado. 1823. P. 52.

3 LANDA, César. Organizacion y funcionamiento del Tribunal Constitucional. Lima: Palestra Editores.
2011. P.219.
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So, in the ephemeral and liberal Bolivarian Constitution of 1826, which was
inspired in the Consular Constitution of the year VIII of Napoleon, some fuzzed
functions of protection of the Constitution were given to the Conservative Senate.
In the posterior constitutions of 1828, 1834 and 1839, it was established that the
Congress watched over the observance of the Constitution and made effective the
responsibility of the offenders.

However, it was only in the Constitution of 1856, liberal by excellence, that
it was established in its article 10 that “it is null and without effect any law that
opposes to the Constitution”. That clause did not have any legislative development
or jurisprudential application due to the fact that such Constitution only lasted four
years and the public law from that context was still immature for the development of
an institution. That did not become an obstacle for the Council of State to play a role,
sometimes outstanding in matter of defense of the Constitution and the liberties®.

In such sense, even though the habeas corpus originates legislatively with the
Law of 21* of October of 1897, it can be pointed out as an antecedent of such the
law of protection of personal liberty approved by the Congress in 1849, but observed
with the Executive Power that was looking to build a mechanism of protection in the
context of internal conflict. However, in 1916 the Congress dictated the Law 2223
so that the habeas corpus could protect not only individual liberty, but also other
rights— honor, liberty of press, liberty of profession, right to property, right to asso-
ciation, right to petition— guaranteed by the Constitution of 1860.

On other hand, it s only in the Draft of the Constitution of 1931 (article 142)
made by the Villaran Commission that the judicial review of the laws is proposed,
in the American way, but not the abstract control through a specialized legal body
(due to the fears that an excess of demands would be made against the norms of the
Congress®). Nevertheless, no initiative was taken into consideration by the constitu-
ents of 1860.

Yet in the latter Constitution continued the kind of political control of the
supreme law, since Article 26 ordered that “may be brought claims before Congress
for violations of the Constitution” and 123 said that Congress was empowered to
“examine violations of the Constitution and dispose the convenient to make effective
the responsibility of the offenders™.

However, in topics of protection of rights, the article 69 of the Constitution of
1993 established that “All guarantees given by the Constitution will give place to the
habeas corpus, destined to protect the people of the Republic from being threatened
to the exercise of their liberties or to stop the restrictions wrongly imposed by any
authority”.

Even though the control of the laws of the Parliament where not incorporated
in the Constitution of 1993, already beforehand it was consecrated— although in a
legislative level— in the Civil Code of 1936, which's article XXII of the Preliminary
Title pointed out that “when there is incompatibility between one constitutional dis-
position and a legal one, the first is preferred”. It is for that reason that some jurists
“Without having granted our judiciary expressly the power to declare laws uncon-

* SORIA, Daniel. “Los mecanismos iniciales de defensa de la Constitucion en el Peru: el poder conser-
vador y el Consejo de Estado”. Tesis. Lima: PUCP. 1997. P. 253.

5 VILLARAN, Manuel. Ante-protecto de Constitucién de 1931. Op. Cit. Pp. 72 and 157.

¢ LUCHAIRE, Francois. Le conseil constitutionnel. Paris: Econdmica. 1980. P. 11.
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stitutional, it may be that over time, as has happened in North America, according
to the last provision (Civil Code), and work the Tribunal and to specific cases, our
judiciary keep you gain powers similar to what happens in North America’”.

However, the own judges where sometimes doubtful in the application of this
disposition due to: a) it was about a general character enouncement that had not
been correctly regulated; b) in any case, it was about a principal of application to the
strict field of private law and not public law; and, c¢) it was about a law that could be
exempted by a later one®.

It is only with the Organic Law of 1962 of the Judiciary that it is regulated, in
its article 8, the faculty of fuzz control through ordinary legal via. Therefore, it cor-
responds to the Supreme Court to pronounce about the derogation of a law because
of unconstitutionality, which took place in a few opportunities and without further
relevance.

Despite these ripples of judicial review of laws, a constitutional level, the fact
is that the idea of constitutional supremacy over the law and, therefore, are the judi-
cial laws, had its origin in the nominal civil law and judicial. However, in practice,
judicial elite lacked self-awareness on the legal-political role involving control of
power, given its obsequious submission to the law. At most, the Peruvian constitu-
tional doctrine of the time took from the comparative law the constitutional justice
experience, promoting it as well as proposing the reform of the Constitution of 1933,
to incorporate the constitutional justice’.

During the long period of the military government of 1968-1979 the Law
Decree 17083 was approved as one of its first measures— October 24" of 1968—
through which a differentiation was established between the penitentiary habeas cor-
pus that aimed to protect individual liberty and the civil habeas corpus, seeking to
protect the other rights (recurso de amparo). But it would acquire its own identity
with the approving of the Law Decree of 20554 of March of 1974, since the recurso
de amparo was created to protect the rights affected during the expropriation process
of the big lands, during the agrarian reform.

2.2. In the democratic constitutionalism of the 20th century

At the end of military rule, the political elite became aware of the need to
strengthen the constitutional state and democracy, which became evident in the
parties that formed the Constituent Assembly that drafted the 1979 Constitution.
Which led to the creation of the Constitutional Tribunal, but without disassociating
no the legal positivism or making it compatible with the fuzzy control of the ordinary

"BOGGIO, René. Manual Elemental de Derecho Politico I. Lima: Editorial Biblioteca de Derecho y
Ciencias Sociales. 1984. P. 85.

8 GARCIA BELAUNDE, Domingo. Teoria y prdctica de la Constitucion peruana. Lima: EDILI S.A.
1989. Pp. 94-95.

® FERRERO REGAGLIATI, Raul. “El control de la constitucionalidad de las leyes”. Revista Juridica
del Peru, N. 1. Lima. 1960. Pp. 87 ss; as well, LEON BARANDIARAN, José. “El Tribunal de control
de la constitucionalidad y de la legalidad”. Revista del Foro. N. 1. Lima 1969. Posterior, conferences
of BENAVIDES CORREA, Alfonso. Control constitucional and GARCIA BELAUNDE, Domingo.
“Control constitucional”. Revista del Foro. Lima 1979. Pp. 27-40 and 41-49.
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courts, or the presidential system that has historically been taken into the politiciza-
tion of justice'.

Now, considering that in countries where the Constitutional Tribunal has im-
plemented this “has been set essentially to force Parliament to remain in the frame-
work of its powers and limits, to ensure the rights and freedoms of citizens”'!. So,
you could say that in Peru, constitutional justice was not an institution conceived ra-
tionally in that regard. Rather, it was conceived for their symbolic value of upholding
the rule of law, repeatedly broken by coups. Therefore, the origin of constitutional
jurisdiction in Peru is not necessarily an indicator of good democratic health or legal
conscience of the country, but precisely the opposite'?.

The innovative Constitution of 1979 established for the first time in Peru, the
concentrated constitutional jurisdiction through the Court of Constitutional Guar-
antees, taken from the Spanish constitutional experience of the Second Republic'®.
But although in the title of the draft of this Constitution Constitutional Guarantees
a long list of responsibilities and tasks are consigned; only the full constituent con-
ferred upon the Tribunal the power to declare the unconstitutionality of laws and to
expedite the resolutions of the rejecting judgments of the judiciary, on habeas corpus
and amparo'.

This system of the jurisdictional control of the Constitution was complement-
ed with the incorporation of the “class action”; judicial remedy that could be used
against decrees and resolutions of the Executive Power that were in violation of the
Constitution or the Law— but to be solve by the Judiciary. Also, it was consecrat-
ed that: “In case of incompatibility between one constitutional norm and one legal
norm, the Judge would prefer the first one” (article 236).

The validity of the Constitutional Tribunal, since its inception in 1982 until
its closure in 1992 self-coup of Fujimori, left no conviction in the public and public
authorities that the constitutional judges were the spokesmen of the Constitution.
This is because no social legitimacy in public opinion could be made to see them as
the constitutional body in charge of controlling excesses of power. For 10 years, only
15 were resolved and 577 unconstitutionality cases of amparo and habeas corpus!'®.

Furthermore, during its closure in April of 1992 to the re-start of its functions
as the Constitutional Tribunal in June of 1996, the new power in turn was conceived
without the existence of jurisdictional control of the laws. This is as worrying indica-
tor that constitutional justice went inadvertent to the population, even though this is a
body in charge of the defense of citizenship rights. This was due to the fact that such

1" BERNALES, Enrique. La constitucién de 1993: Andlisis comparado. Lima: ICS editores. 1996. Pp.
718-719.

""LUCHAIRE, Francois. Le conseil constitutionnel. Op. Cit. P. 19

12 PEREZ ROYO, Javier. Tribunal constitucional y division de poderes. Madrid: Tecnos. 1988. P.40.

13 GARCIA BELAUNCE, Domingo. “La influencia espafiola en la Constituciéon peruana”. En Teoria y
praxis de la constitucion peruana. Lima: Eddili. 1989. Pp. 287-295. PALOMINO MANCHEGQO, José.
“El Tribunal de Garantias Constitucionales de la IT Reptblica espafiola”. Jus et Praxis. Lima. 1993. Pp.
223 ss.

4 PAREJA, José. Derecho constitucional peruano y la Constitucion de 1979. Lima: Eddili. Pp. 487 ss:
CHIRINOS, Enrique. La nueva Constitucion. Lima: Editores Importadores S.A. 1986. Pp. 351 ss; and,
RUIZ-ELDREDGRE, Alberto. La constitucién comentada. Lima. 1979. Pp. 327.

S LANDA, César. Tribunal Constitucional y Estado democratico. Lima: Palestra editores. 3era edicion.
Pp. 116-117 and 162.

40



César Landa:THE CONSTITUCTIONAL JURISDICTION IN PERU . . .

a Tribunal was implemented in a false political and democratic scenario, not right for
the institutional development and the protection of fundamental rights.

2.3. In the authoritarian constitutionalism of ending of the 20th century

The constituent process of 1993 started out with a forced standing, due to the
self-coup of Fujimori on the 5" of April of 1992. Since it constituted the expression
of will of the military power in turn and the economical elites that sought to prolong
the government of Fujimori, bringing forward in the constitutional project their pol-
itics. Those politics had an aim at guaranteeing an economical model of free market,
constitutionalization of the death penalty for some terrorist crimes and ensure the
presidential reelection.

The logical consequence of this authoritarian constitutionalism was the legis-
lative production of the power in turn, and after that, of the Constituent Democratic
Congress and it became a political matter because of the closure of the Court of
Constitutional Guarantees, remaining only the option of fuzz control of the uncon-
stitutionality of the laws or acts based in legal norms. However, the Judiciary was
also influenced by the power in turn too much to pretend control the constitutionality
of laws.

Therefore, in the frame of the authoritarian constitutionalism, it can be under-
stood that the improvised constitutional documents and projects, elaborated by the
majority of the Constituent and Democratic Congress in 1993'° was not incorporated
into the Constitutional Tribunal. Such Tribunal enters the debate due to the critics of
the opposition, the public opinion, which demanded the Congress in charge of the
final approval of the constitutional text to not eliminate the constitutional jurisdiction
in the Constitution of 1979'7.

In such sense, it was established only in a nominal way as competences of the
Constitutional Tribunal: the constitutionality control of legal norms, the resolution
of the conflicts of competences and the judicial judgment denials of habeas corpus,
amparo, habeas data and enforcement action; these two latter ones incorporated as
first constitutional guarantees into national law.

Hence, the new version of the Constitutional Tribunal was not implemented
by the government until 1996; the year where it was installed and began operating.
The delay can be a result of the government and its parliament’s majority denial to
the chores of duties of the independent institutions of power. This was no obstacle so
that nominally the Act 26301 would be approved, as well as the Habeas Data Action
Compliance and the Organic Law No. 26435 of the Constitutional Tribunal.

In reference to what stated, during the nineties, the Constitutional Tribunal
became a week institutional apparatus, where it was sought to give a legal solution
to the profound unresolved political problems between the parliament’s majority
and minority (in other words, between government and opposition). This reveals
the innocence of whom, from a legal positivism were subjected to the constitutional
justice of a presidential authoritarian regime.

1 TORRES, Carlos. La nueva Constitucion del Perv 1993: antecedentes, fundamentos e historia docu-
mentada. Lima: Desarrollo y Paz. 1993. Pp. 239.
7 BLUME, Ernesto. El control de constitucionalidad. Lima: Editorial Ersa. 1996. Pp. 88.
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This was so to the extent that the Constitution of 1992 was not the result of po-
litical consensus, but the government’s decision to make its political and economic
modernization of the country’s neoliberal agenda, at the expense of democratic and
independent institutions. This was clearly reflected in the process of selection of the
first judges of the Tribunal, characterized by the manipulation and the control of the
process of election to the causes of the government; and when it wasn’t able to ac-
complish that, the opposition removed three constitutional judges (Aguirre, Rey and
Revoredo) due to the fact that they voted against the law of re-election of Fujimori
in 1997.

Because of that, it can be stated that the incorporation of the concentrated
constitutional justice in 1993 was born without constitutional loyalty of the public
powers under control (the Chairman and the Congress). For such reason, there began
some voiced pro-government that where contrary to the existence of the constitu-
tional justice and were based on an elitist and populist concept of democracy.

Therefore, even though the constitutional justice had the jurisdiction power to
observe the constitutionality of the acts of the public powers— legislative, judicial
and executive— that could only have been carried out if there would have been
a possibility to submit them to the constitutionality control, in particular, inside a
tough presidential regime!'.

In such sense, the incorporation of constitutional justice, concentrated in the
Constitution of 1993 emerged with not only a great lack of confidence from the pub-
lic powers, but also with resistance of the Supreme Court. However, it is important
to state that no Constitutional Tribunal has been born without enemies in intolerable
regimes and without a culture of liberty".

2.4. During the democratic renovation of beginning of the twenty-first
century

With the bringing back of the democratic regime from late 2000’s and with the
reincorporation of the three dismissed judges, there begins a new era of empowering
of the Constitutional Tribunal. Such is expressed in the approbation of the “Cddigo
Procesal Constitutional” (CPC), through the 282337 Act of May of 2004, which
produced the unification of the disperse constitutional legislation and established a
group of procedural institutions that made the constitutional justice a legal system of
guarantees of fundamental right sand of the constitutional legal order.

Also, the Congress gave a new Organic Law of the Constitutional Tribunal
(LOTC), through the 28301 Act of the 22" of July of 2004, which established the
Tribunal as the supreme body in interpretation and control of constitutionality. How-
ever, this constitutional process has not been exempted from critics and a modifica-
tion to the CPC, as occurred through the 28642 Act of the 7" of December 2005, to
limit the competence of the control of constitutionality of the Tribunal in relation to
the resolutions of the Jury of National Elections, because the opposition considered

8 LINZ, Juan and Arturo VALENZUELA (editors). “The failure of presidential democracy. The case of
Latin America”. Baltimore: The John Hopkins University Press. 1992.

1 HABERLE, Peter. Die Verfassung des Pluralismus, studien zur Verfassungsheorie der offenen
Gesellschaft. Germnay: Athenaum. 1980. Pp. 79-105. Also, FRANKLIN, Daniel and Michael BAUN.
Political culture and constitutionalis,. A comparative approach. London: Sharpe. 1995. Pp. 119.
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they were electoral matters independent from the constitutional control. Such was
declared unconstitutional by the Tribunal.

However, in the democratic process there are influences that seek to submit
the constitutional justice to the political wishes of the conservative parliamentar-
ians®. Due to the fact that the real definitive relevance of the reactivation of the
Tribunal in democracy was that its judgments penetrate in the political sphere and
therefore, have unpredictable and transcendental consequences over politics, it be-
comes a problem for the traditional power?'.

Since the constitutional judge is not only a guardian of the application of the
law, but becomes as Leibholz says “the supreme guardian of the Constitution”??. So,
it is the body in charge of making sure that the other powers and constitutional bod-
ies follow the formal and material orders of the Constitution. For such mean, it has
the basic function of controlling the constitutionality of the laws that the legislators
of the Congress approve and the legal norms that the President of the Republic dic-
tates, as well as the resolutions of the Supreme Court of Justice.

However, this does not imply that the Tribunal is positioned over the classic
powers of the State, because in reality, it must work in coordination with the States
will. This participation is made through judicial decisions that interpret in a supreme
way, the content of the constitutional norms and therefore, declare valid or invalid a
legal norm or legal sentence.

Even though the constitutional justice encounters problems in its fight against
what is left of the authoritarianism, it is only able to be solved in the political plat-
form through democratic institutions or the civil way through constitutional jurisdic-
tion. Therefore, “the democratic process through which it has been accomplished to
pass into democracy is unequivocally reflected since it’s given to the Constitutional
Justice”?. This has presented, in Peru, an implementation of the constitutional juris-
diction that is not exempt of systematic conflicts; in other words, conflicts that are
not democratically solved through the Constitution, but in any case, solved through
the political path.

For such reason, the failed tries of control of constitutionality of the consti-
tutional justice are renewed starting from the year 2006 with the government of
the “Partido Aprista Peruano” (APRA) and its parliamentarian ally (the Fujimoris-
mo), who accomplished to nominate four new judges after having to annul the first
election as a result of the political scandal of the just elected judge of the Tribunal,
Javier Rios Castillo. This was a result of an exposure of the media of a meeting he
had had with Vladimiro Montesinos, the former adviser of President Fujimori, later
condemned to prison (an arms dealer, a former Minister and high APRA leader who
purged jail for corruption, among other reasons). This context was no obstacle for
the Congress to elect again in 2007, 4 new judges, as a consequence of the recent al-
liance between the aprista judges and the conservative with the authoritarian judges.

20 On the 20th of January 2006, the congressman Antero Flores-Araoz presented the Project for Law N.
14321/2005-CR to the Commission of the Constitution in the Congress, to prohibit the Constitutional
Tribunal from being the supreme interpreter of the Constitution in processes of unconstitutionality of
the Legal norms.

2 LEIBHOLZ, Gerhard. Problemas fundamentales de la democracia moderna. Op. Cit. P. 192.

2 Ibidem, pp. 148 ss.

2 PEREZ, Javier. Tribunal Constitucional y division de poderes. Op. Cit. P. 40.
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This has resulted in contrary jurisprudence, in different levels of intensity, to
the fight against corruption and the passive tolerance to drug trafficking, favoring the
impunity of the violation of human rights and government corruption. This scenario
of the lasts years has led to discredit of the Constitutional Tribunal to public opin-
ion, with the loss of citizenship’s confidence due to judgments that in some cases
went against the Constitution (Wolfenson case, Jaililie case, Fronton case, Abanto
Verastegui case, Tudela case, CEMEX case, Codisa case, Jockey Club and Leche
Gloria case, The Day After Pill case, Rios Castillo case, PUCP case, amongst oth-
ers)*.

The Constitutional Tribunal must leave the decline it is in, so that the demo-
cratic forces of the State and the society can make an exam of the Tribunal and the
performance of its members through which the Tribunal can be strengthened so that
institutionally, it assumes a compromise with values and principles of the Constitu-
tional State. Such compromise must maintain neutrality, anticorruption and wisdom
for the jurisdictional duties to face challenges of the present and the future, through
dignifying judgments for all citizens.

In this historical context and with this democratic ethos, it acquires all sense
that identifies with the legal frame of the institution, the procedures and the nature of
the judgments the Tribunal gives.

3. Legal Frame of The Constitutional Justice

3.1 Status of the Tribunal

The Constitutional Tribunal of Peru is the body in control of the Constitution.
It is independent of the Judiciary and all the other public powers. It is a collegial
body, formed by seven judges (of the Law) that occupy the position of judges for five
years and cannot be reelected immediately, according to article 201 of the Constitu-
tion. However, in agreement with the article 10 of the Organic Law of the Tribunal,
the Judges prima facie must continue in the exercise of the position until its succes-
sors have been designated and have taken charge of the position.

3.1.1. Number of Judges, Plenary Chambers

Within the competences established in the norms of the Constitution and the
Organic Law of the Tribunal, this is formed by seven judges, which in the practice is
insufficient. A first argument, from a quantitative point of view, there is much over-
load of work of the constitutional processes due to the great number of them. Being
summary processes, due to the fundamental rights affected that need protection; it
makes no sense that the constitutional justice does not give an ideal repair of those
rights. The delay in the impartation of justice isn’t due to lack of diligence of the
parts, but because of the delay of resolution of the causes as a result of the lack of
judges.

However, it is clear that the efficiency of constitutional justice is not only a
quantitative issue solving pending cases, but mainly qualitative. So it has been noted

24 JUSTICIA VIVA. Balance del Tribunal Constitucional 2009-2010. Por sus sentencias lo conoceran.
Lima: Instituto de Defensa Legal. 2011. P. 194.
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that “the efficiency of the justice nowadays linked to a process model, including its
inherent principles (equality of arms contradiction, device in Western democracies),
enables a quick solution of conflict”?.

The minimalist desire of the constituent of 1993 to reduce to seven the number
of the judges of the Court is insufficient and inappropriate to complete with efficien-
cy the tasks of control of constitutionality and solve correctly the workload pending.

On another hand, the Plenary is composed by all of the judges and lead by the
President, or the Vice President, which are chosen by them (by absolute majority of
its members). The Plenary can by jurisdictional when there is place to five judicial
resolutions; or, it can be administrative, to account for the release of other judicial
and administrative proceedings. In such sense, the Plenary of the Tribunal has attrib-
utes to solve jurisdictional and administrative topics that are conferred by Law and
by the Tribunal s own regulation.

Due to the big procedural load and delicate character of some demands, during
the times of democratic transitions, the structure of the Tribunal was created, mak-
ing two Chambers, accordingly to the 27850 Act of the 20" of October 2002, that
modified the Organic Law of the Constitutional Tribunal (26435 Act). This led to
distribute and limit in a reasonable way the jurisdictional and administrative facul-
ties between the Plenary and the Chambers. With the creation of the two Chambers
in the Tribunal, it was clear that from and bodyization point of view, the search to
make effective the constitutional norms relative to the protection of the human rights
and the control of constitutionality of legal norms would be in charge of the Tribunal.

The two Chambers are formed by three judges each, to study the resolutions
that deny the process of amparo, habeas corpus, habeas date and compliance that
were initiated in the Judiciary. However, in the LOTC, it should be expressively
established the equality of the rank and the independence between the two Cham-
bers, as assured by other systems. For such, the processes of protection of rights and
liberties can be solved by any of them, in function of and random distribution of
the causes. This has sometimes caused contradictory judgments about a same right
between the Chambers®.

For that reason, since December of 2007, by an administrative agreement of
the Plenary of the Tribunal, it has been established that when a Sala is going to
change the jurisprudential criteria already established, the case be solved jurisdic-
tionally by the own Plenary. The experience since then has sought to maintain juris-
dictional unity of the resolution, to preserve the legal security of the protection of the

2 GIMENO SENDRA, Vicente. “Causas historicas de la ineficacia de la justicia”. En W. Wedekind (ed-
itor). Justice and efficiency. General reports and discussions, the eight world conference on procedural
law. Deventer: Dutch Association for procedural Law, Kluwer Law and Taxation Publishers. 1989. P.
19.

26 The case of the STC N 2906-2002-AA/TC solved by the Second Sala that left without effect the
reduction of category and remunerations applied to a worker that had been in an accident and es-
tablishing that they be returned to their condition of employee plus the remuneration of the salary
they did not receive. On the contrary, the first Sala, in the STC N 009-2004-AA/TC, solved in a case
of reduction of level or category, declared the demand of amparo did not proceed. LAMPRECHT,
Rolf. Richter. Abweichende meinungen und ihre Bedeutung fur die RechtskulturBaden-Baden: Nomos
Verlagsgesellschaft. 1992. Pp. 46 and 208.
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constitutional rights of the people*” without affecting the principle of independence
and equality between the Chambers (although much of this depends on the will of
the judges).

3.1.2. Procedure of naming of the judges

According to article 201 of the Constitution, the Congress of the Republic is
in charge of naming the seven judges of the Tribunal, with a majority of two thirds
of the Unicameral Congress integrated by thirty percent of the representatives. It is
understandable that in the designation of the constitutional judges, the political par-
ties with parliamentary representation have interest in influencing in the nomination
and designation of the judges; this is inescapable because there much interrelation
between the Constitution and politics?®. But this political process must be justified
through the requirement of two thirds of the number of members of the Congress,
which implies dialogue, negotiation and also serves as a mechanism of control of
minorities to prevent the majority from exceeding.

However, the practice of the election of the judges of the Tribunal has put
in evidence a double deficit for the democratic system of constitutionality control,
because its development has been characterized by two elements: First, the lack of
consensus of the parliamentary forces, with the deterioration of the process of selec-
tion and mistreat of the candidates; and, secondly, the empowerment of the system
of negotiation that has allowed to transfer between the majority and minority of the
parliament, the nominations of the candidates of the years 2006 and 2007. This made
the Tribunal a prisoner of favors of the political and parliamentary interests of the
APRA party and its Fujimori’s allies.

The inevitable consequence of the two latter process of selection of the judges
has been the profound deterioration, not only of the Constitutional Tribunal, but also
the democratic model, making worst the lack of confidence of the public opinion of
the citizens over the Congress. Meanwhile, in the short experience of selection of
the judges in the transition to democracy between the years 2002 and 2004 has been
the search and consensus between the political powers of the government and the
democratic oppositions.

3.1.3. Procedure of designation and oath

This procedure is controlled by article 8 of the Organic Law of the Constitu-
tional Tribunal and by the pertinent dispositions of the Regulation of the Congress,
from the following stages.

In first place, the Plenary of the Congress designates a Special Commission,
integrated by a minimum of five and a maximum of nine congressmen, looking to
respect in any way possible the proportion of the parliamentary groups at the Con-
gress. This Commission has in its tasks to propose and select candidates that, by its
judgment, are able to be chosen.

27 SATTLER, Andreas. “Die Zustansdigkeit der Senate und die Sicherung der Einheitlichkeit der
Rechtsprechung”. Band I. Tubingen: J.C. Mohr. 1976. Pp.104 ss. Also, LAUTERJUNG, Friedrich. Die
einheit der rechsprechung innerhalb der hochsten Gerichte. Breslau: Schletter’sche Buchhandlung.
1932. Pp. 22 ss.

2 PREUB, Ulrich. “Der Begriff der Verfassung and ihre Beziehung zur Politik”. Zu, Begriff der
Vefassung. Fisher Tarschenbuch Verlag. 1994. Pp. 7-33.
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On second place, the Special Commission publishes in the Official Paper “El
Peruano” the call for presentation of proposals and plans. Also, it publishes the list
of the people proposed so they can make impugnations, accompanied by material
and instrumental prove. After, the Commission looks to solve the impugnations and
designate the candidates that are able to be personally interviewed. Such is not pub-
lic, and the press has no direct access to it, unless the Congress gives the recordings
to whomever asks for it.

On third place, once obtained the list of candidates declared able to be elected,
in function to the interviews and their curriculum vitae, the Congress proceeds to the
election through public and ordinary voting. The judges chosen will be those who
reach two thirds of the legal number of congressmen. In other words, the number
of votes required to be designated as member of the Tribunal is 87, taking into con-
sideration that in conformity to article 52, literal a, of the Congress” Regulation in
coordination with article 90 of the Constitution that stated that the legal number of
congressmen is 130.

It must be pointed out that since it is a public and ordinary election, the dispo-
sitions of the Regulation of the Congress that refer to the development of the ordi-
nary sessions and voting procedures in articles 52 and 58, can be applied.

On fourth place, in case the majority needed is reached, they proceed to des-

ignate the Judge or Judges elected through Legislative Resolution. However, their
nomination is not constitutive of the charge until they declare oath to the Chairman
of the Plenary of the Tribunal.
Finally, in case the majority was not reached, they proceed to a second voting
process, in conformity to article 8 of the Organic Law of the Tribunal. If after this
the number is still not reached, the Special Commission proceeds to establish within
ten calendar days to formulate diverse proposals until the election is made. However,
in the designation of 2010, the parliament’s practice was to insist in the voting of the
candidates that would be rejected for the second time?®.

3.1.4. Requirements

The requirements can be of two types: Ones of legality and others of legitima-
cy. Legality means that it is according to law and legitimacy.

To be a member of the Tribunal, the requirements are the same as for the vo-
cals of the Supreme Court. The judges or fiscals that have not left the position with a
year of anticipation cannot be elected (article 201 of the Constitution).

The own Constitution establishes a difference between the requirements and
incompatibilities. The requirements are in reference to the general conditions that
one must have to postulate to the position. However, besides the limitations to pos-
tulate, there are also impairments during the exercise of the position that are estab-
lished in the Constitution and the LOTC.

2 The case of Carlos Ramos Nufiez, candidate to Judge of the Tribunal, obtained on the first election 75
votes (21st of april 2010), Oscar Urviola 65 votes and Manuel Miranda 35 votes. June 3" of 2010, on
second election, he obtained 78 votes and on third round, obtained 70 votes. However, Oscar Urviola
on second round was elected with 84 votes as a Judge of the Tribunal.
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The requirements, as stated in Article 201 of the Constitution, are the same
as those required to be appointed Supreme Member. These are regulated in article
147 of the Constitution and Article 11 of the LOTC and Article 15 of Regulation
Regulatory institution. Consequently, to be Judge of the Constitutional Tribunal, the
following is required:

- Be Peruvian by birth; in other words, by ius solis or bye ius sanguinis

- Be a citizen in exercise; in other words, not be judicially disabled in their
political or private rights of freedom by Tribunal

- Be older than 45 years old, criteria that has needed interpretation®

- Already have been judge of the Supreme Court or Supreme Prosecutor, or
Superior Judge during 10 years, or have exercised Law or teaching for 15
years’!,

Article 13 points out that if by any case a cause of incompatibility presented in
whoever was designated as a judge of the Tribunal, he would have to take possession
of the position or resign to the activity that is incompatible. Such resignation must
be presented during ten natural days following to his designation to the Chairman of
the Tribunal. If he doesn’t do it, it is understood that he does not accept the position.
This requirement must be understood uprightly and strictly interpreted since it can
only be demanded to the judge of the Supreme Court or the Supreme Prosecutor, or
the Superior Judge or Superior Prosecutor, or the lawyer or teacher one he has been
elected as judge of the Supreme Court®.

3.1.5. Profile of the constitutional judge

The profile of the constitutional judge is referring to the requirement of legit-
imacy— or according to Law— which means that the person chosen for the posi-
tion must be a lawyer that through constitutional science and human qualities, can
contribute with their knowledge and experience of the law to address the causes and
achieve that through neutrality, incorruption and clarity in its opinion. The vocation
and independent jurist qualities define the profile or constitutional legitimacy that the
Tribunal magistrate requires™.

However, not every expert lawyer can be an appropriate magistrate because he
requires a special coalification in constitutional Law matter that is not only acquired
through theoretical learning, but a whole ethical conviction and social responsibil-
ity and concern. This means that the constitutional judge that must be looked for is

30 The case of Carlos Mesia Ramirez, who had not reached 45 years when he postulated to the position.
The Special Commission reviewed he case and determined that it was not demanded to be 45 years old
as a minimum age when postulating, but at the moment of being chosen by the Plenary of the Congress.
31 This requirement remounts to the disposition of the 1979 Constitution, that in its article 297 pointed
out that “To be a member of the Court, the same requirements to be a Vocal of the Supreme Court were
applied”.

32 Congress of the Republic. Diario de los Debates. Primera Legislatura Ordinaria de 2004. 27th ses-
sion. Thursday, December 16th of 2004.

3 FROWEIN/ MEYER/ SHNEIDER.Bundesverfassungsgericht im dritten Jahrzehnt. 1973. Pp 73.
Also KIRCHHEIMER, Otto. Polotosche Justiz. Germany. 1981. Pp. 37.
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constitutional magistrate insert in the social life, at the middle of the constitutional
feeling of the community and that acts as a legal representative®.

The constitutional judge must have values of justice, efficiency, wisdom, val-
ue, moderation and intellectual humble; with these values and principles intended to
properly take complicated issues often presented as competing interests, which must
be open and willing to incorporate the different opinions and viewpoints.

However, one must be conscience that the magistrate, as a persona with per-
sonal experience, individual conscience, personas relations and perspective of the
world, has a personal and determined history and background that is inevitably pres-
ent in his way of thinking, acting, reflecting, investigating and elaboration of the
judgments and his personal votes. Nevertheless, it could be highly worrying and
suspicious that a magistrate was constantly giving personal votes and opinions, be-
cause that could be a reflection of lack of teamwork inside the Tribunal®. In such
sense, since in the judgments the Tribunal gives there is always some subjectivity
of the magistrates, when electing it is important to get to know and understand their
points of views about fundamental aspects of life, such as political economics, social
matter, philosophy and ethics.

It is necessary, then, to learn about the compromise of the candidates to the
magistrate’s position, so that the diverse forces — majorities and minorities— of so-
ciety as well as the government and the opposition reach some confidence and feel
represented by the Constitutional Tribunal with magistrates that defend the Consti-
tution, and not only a political group or party).

3.1.6. Principles of selection of the constitutional judge

The Constitutional Tribunal is an autonomous constitutional body; for such
a reason, the constitutional judges must be independent in the making of legal de-
cisions from the political power and private sector. The determination of the level
of personal independence of the future magistrates is a factor that is essential in the
procedure of election. A guarantee of this is to evaluate their professional history,
their public acting in defense of democracy and human rights, their level of linking
to social reality, amongst others. Therefore, there must be special care in noticing if
there is any political or economic power hidden behind the candidature of the mag-
istrates®®.

Besides making sure that the selection of the candidates involves those who
are most capable of exercising such function with judicial independence, the Con-
stitutional Tribunal, since it assumes a high responsibility, there must be a search for
candidates that are capable of representing the principle of democratic legitimacy.
The citizenship’s confidence is put in the constitutional magistrates as representation
of the social will, where the social legitimacy of the Constitutional Tribunal is a

SHABERLE, Peter. Verfassungsgerichtsbarkeit zwichen Politik una Rechtswissenschaft. Rechts aus
Rezensionen. Konigstein: Athenau,. 1980. Pp. 73.

35 BILLING, Werner. Das problema der Richerwahl zum Bundesverfassungsgericht. Ein Beitrad zum
Thema: politik und Verfassungsgerichtsbarkeit. Berlin: Duncker and Humblot. 1969. Pp 110.

% In the resolution of the Fronton Case (Exp N 3173-2008-PHT/TC) it was determined that the mag-
istrate Ernesto Alvarez Miranda changed his vote because of strong political pressures, favoring the
impunity of the persecution of the crimes against humanity.
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principle that the constitutional magistrates must be conscious of developing. In such
sense, the constitutional judges are materialistically responsible for their decisions to
the people. However, the dependence of the constitutional jurisdiction in reference
to the public opinion cannot be absolute because it finds its limitations in the Consti-
tution and democratic values.

3.1.7. Resources of the Tribunal (personnel, budget)

During 2006-2010, the institutional budget of the Tribunal went through a
growth of 38.31%, which was justified because of the growth of personnel and social
obligations derived from that, where 92.15% of such value was destined mainly to
recruitment in the jurisdictional area to support the increase of cases admitted and
the incorporation of personnel engaged in the form of no personal’s services.

However, such growth in cases admitted is only relevant between the years
2004 and 2006; moreover, is the productive capacity increased quantitatively, as
seen in Table 1, with the same existing personnel of 2004-2005. This evidences that
the massive incorporation of personnel in the period of 2008-2010, was not a growth
in productivity and efficiency, but of decrease—quantitative and qualitative— of the
constitutional jurisprudence.

Regarding the remunerations, the State guarantees, in general, a salary for the
magistrates that will secure them with a level of dignifying life of their mission and
hierarchy, as mentioned by article 146, subsection 4, of the Constitutional. From that
norm, the Budget Law for Public Sector (29289 Act) consolidates an economic ret-
ribution for the magistrates of the Tribunal equivalent as the ones that the Supreme
Vocals and the congressmen of the Republic. Therefore, they are exonerated from
the Emergency Decree N 034-2006 that establishes that no public worker can have
monthly incomes higher to six Units Join of the Public Sector, except the months that
need gratification (July and December).

Especially, in reference to the magistrates of the Constitutional Tribunal, in
conformity to 29289 Law and the Emergency Decree 034-2005, the total is sub-di-
vided in: (i) Remuneration; (ii) bonuses; (iii) operational expenses; and, (iv) High
Jurisdictional Function. The concept of remuneration is subject to pension and so-
cial security discounts while corresponding reward concepts, operating expenses
and high judicial function have pensionable character. Such economic retribution is
budgeted within the appropriate statement to the Constitutional Tribunal; the Presi-
dent is the owner, as established in the budget law.

3.2. Procedure and voting systems

The knowledge of oral arguments and counter arguments of the litigants in
the constitutional process is performed in the public hearings, which consist— in
accordance with Article 29 of Regulation Legislation— in the procedural act by
which judges hear the parties and lawyers who requested information on the grounds
of fact and law.

After the hearing, the cause is to vote, after deliberation. The discussion of
a case is given, based on the paper presented by the judge that is presenting— ran-
domly elected—, and is a member of the Assembly or the Board has seen the cause.
Therefore, prima facie, it corresponds to the Plenary to solving processes in a single
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instance of unconstitutional laws and jurisdictional conflicts, while the Chambers
ultimately analyze processes of amparo, habeas corpus, habeas data and enforcement
actions.

The procedure followed by the judges for deliberation and voting on the cause
is regulated in Articles 43 and 44 of Regulation Standards. In this regard, since 2008,
the Chairman in charge of the Tribunal established some practice to publish judg-
ments, leaving several times to some magistrates without actually voting, after 48
hours of approving certain plenary presentations.

The quorum of the Constitutional Tribunal is five members for making agree-
ments and resolves by simple majority of votes cast, except for deciding the in-
admissibility of the constitutional claim or judgment declaring unconstitutional a
regulation having the force of law, in which five votes are required (under Article 5
of the LOTC). Regarding the judgments that the Chambers give to protect the fun-
damental rights, the same article has established that three votes of the members of
each Chamber are required.

The voting is nominal and freehand. However, given the excessive procedural
workload, in practice each judge deliberates and casts their votes independently in
the process of review of records in their own offices, through the final signing of the
ruling, which may be so approved unanimously or by majority. Nevertheless, judges
have the liberty to submit a single vote if they are not satisfied with the decision of
the majority or a foundation when agreeing with the decision, but not with the foun-
dation of it.

The 4" article of the previous Organic Law of the Constitutional Tribunal
(26435 Act of December 237 1994) established that “if a tie is produced for the
formation of a resolution, the Chairman has the casting vote, except to resolve con-
stitutional processes, in which case, if the qualified majority is not reached to de-
clare the unconstitutionality of a norm, the Tribunal will solve declaring unfounded
the demand”. The LOTC nowadays does not contemplate such scenario; however,
through the Administrative Resolution N 028-2011-P/TC of the 24" of March of
2011, the Chairman declared, by plenary majority, to reform the Regulation of the
Constitutional Tribunal, so that in case of tie in a jurisdictional cause, he would have
the vote. However, this has been strongly criticized?’.

The magistrates have immunity in the legal exercise of their jurisdictional
function; therefore, they do not respond for the votes and opinions given in the exer-
cise of their function of constitutional justice, regarding what it established in the ar-
ticle 201 of the Constitution, article 14 of the LOTC and article 18 of the Normative
Ruling. However, in case of offense in the performance of their duties, they are liable
to constitutional accusation of Congress, notwithstanding the preliminary criminal
investigation by the Public Ministry, as they have Articles 99 and 159, paragraph 4
of the Constitution.

The voting system is relevant to the operation of the Constitutional Tribu-
nal , and consequently, in strengthening democratic institutions, because that is the
way through which constitutional judges issue judgments and even make important

37 BEAUMONT, Ricardo. “La incorporacion del Art. 10* al Reglamento Normativo del Tribunal
Constitucional. El caso de empresa agricola Chiquitoy”. In Gaceta Constitucional. Volume 21. 2011.
Pp. 21-32, Also, BLUME, Aldo. “El nuevo voto decisorio del Presidente del TC: una modificacion
extrafla, inoportuna e inconstitucional”.
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management decisions. However, this system becomes totally controversial and has
become an instrument of totalitarianism Tribunal when it is politically used, not
to control or monitor the Constitution, especially because “all deliberations of the
Constitutional Tribunal are absolutely subtracted from any form of control or chal-
lenged™.

In such sense, the Peruvian experience shows that the constitutional complaints
that are placed to the Congress or the Public Ministry; or demands of amparo to the
Tribunal, are rejected if the pretend to revert the decisions emitted by the Tribunal.
This is due to the fact that the Judges do not respond for their votes and opinions to
any public power. This situation has brought much rising around the questions of:
(Where is constitutional justice heading? ; Who controls the constitutional judges?

3.3. Process of unconstitutionality

3.3.1. Functions of the control of constitutionality

The controls of constitutionality of the Law aims at examining constitutionali-
ty of statute under constitutional jurisdiction based on an evaluative canon— evalua-
tive function. However, the most noticeable effect of this control process is expressed
in the expulsion of a law when the law is declared unconstitutional— peacekeeping
role. This decision of elimination has binding effects for all who apply (public or
privates) the legal norms— ordering function®.

The constitutional control of norms with legal rank (laws, emergency decrees,
legislative decrees, judgments of the Congress, treaties, regional norms of general
character and ordinances) that contravene the Constitution because of the form or
substance, is a repressive control— not a preventive one. In other words, the legal
norms can only be declared unconstitutional once they have entered in validity, the
next day to its publication.

But, based on the function of the normative force of the Constitution*®, the
non-publication of laws or decrees of urgency, because the government considers
secret, does not prevent its unconstitutional demand, at least for a formal violation of
the Constitution if have the unofficial knowledge of them.

Another topic around which there is silence of the Constitution is the control
of constitutionality by omission because the diverse constitutional mandates are not
legislatively developed by the Congress. The objective omission, stricto sensu, of
the mandate of the constituent is a transgression to the constitutional norm by the
legislator, which can become an authentic violation of the Constitution*'. In conse-
quence, it can be said that the function of constitutionality control cannot be reduced

3 AGRO, Antonio. La costituzione Italiana annotata con la giurisprudenza della corte costitutzionale.
Torino: UTET. 19791 p. 1616.

3 ISENSEE, Jopsef. “Bundesverfassungsgericht— quo vadies?”. 1996. Pp. 1085. SHAPIRO, Martin.
Who guards the guardians? Judicial control of administration. Athens and London: The University of
Georgia Press. 1988. Pp. 62.

“ HESSE, Konrad. Gruzue des Verfassungsrechts der Bundesrepublik Deutschland. Heidelberg: C.F.
Muller. 1995. Pp. 16.

1 ETO CRUZ, Gerardo. La inconstitucionalidad por omision. Trujillo: Instituto de Divulgacion y
Estudios Juridico-Constitucionales. 1992. Pp. 264. Also, FERNANDEZ, Julio. Proposition de concept
d’omission inconstitutionnelle en Espagne. In Jor. 46. Pp. 283-509.
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only to the exam of the law, because the process must also have an integrative func-
tion* of the Constitution, through the process of unconstitutionality by omission.
This does not imply that the Constitutional Tribunal will fill the legal void, but rather
exhort the Congress to legislate the matter in question, even under some general
constitutional guidelines.

This has been the Case of the demand of the of the Interethnic Association for
the Development of the Forest, who filed for compliance with the agreement of the
International Labor Bodyization (ILO) No. 169, concerning the right to consultation
of indigenous peoples’ lay of the land and natural resources found in their territories,
to be regulated by the Ministry of Energy and Mines, subject to legislative develop-
ment by Congress, with the omission of the government to comply the treaty signed
and ratified by Peru®.

On another hand, given the frequent use of the emergency legislation, main-
ly around economical matter and through the “urgency decrees” that operate in
the constitutional frontiers, it is important to state that the unconstitutionality action
must fulfill an integrative function of efficiency of the Constitution*.

3.3.2. Types of resolutions

The doctrine usually gives a double classification of the judgments that the
Constitutional Tribunal gives®. The first classification distinguishes between judg-
ment species and principle judgments. The first are formed by the simple application
of the constitutional norms and others of the constitutional frame in a particular case.
In such case, the job of the constitutional judge is merely a declarative one, because
it limits to apply the constitutional norm or other precepts directly connected to it.
The judgments of principle, on the contrary, integrate the jurisprudence since they
interpret the reach and sense of the constitutional norms, fill the normative gaps and
give new binding judgments.

3.3.2.1. Estimates judgments

a) Judgments of simple annulation

In this case, the body of constitutional control decides to leave without effect
a part, or the whole, of the content of a text. The estimation is a partial one when it
refers to the fraction of a law or norm with law rank (an article, a paragraph, etc.);
and, therefore, ratifies the constitutional validity of the other dispositions that are in
the text which’s nullity has been requested*.

The constitutional jurisdiction has, as a rule, to declare any legal normal un-
constitutional if it violates, in a serious way the Constitution in foto. This supposes
that the Tribunal develops the control of the constitutionality of rules instituted but
considering the presumption of constitutionality of the laws democratically. This

2 SMEND, Rudolf. “Integrationlehre e Integration”. En Staatsrechtilche Abhadlungen und andere
Aufsatze. Berlin: Duncker and Humbolt. 1968. Pp. 475-486.

# Stec N 05427-2009-PC7TC, FJ 49-69. AIDESEP Case.

* HESSE, Konrad. Escritos de Derecho Constitucional. Madrid: CEC. 1983. P. 50; SMEND, Rudolg.
“Integrationlehre e Integration”. En Staatsrechtliche Abhandlungen un andere Aufsatze. Pp. 187-198.
4 MAUNZ, Thodor. Bundesverfassungsgericht. Munchen: Verlag. 2997. Pp. 260 and ss.

% STC N 0053-2004-AI/TC and STC N 0041-2004-AI/TC (Cases of municipal taxes)
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implies that, in order to declare the nullity of a law, it is enough that they have been
approved in a direct way against the Constitution and the democratic principles it
states.

b) Interpretative judgments

In this case, the body in control of constitutionality declares the unconstitu-
tionality of a wrong interpretation given by any legal operator (which also involves
a wrong application). This mode appears when it is assigned to the text under con-
sideration significance and other content that is contrary to the disposition has. Thus,
the body of constitutional review can conclude that, by a misunderstanding, they
have created new rules, different to the ones contained in the law or norms with a law
rank. Therefore, states that in the future, legal operators are prohibited to interpret
and apply that way of interpreting declared contrary to the Constitution®’.

To explain what is stated above, when a legal norm gives many interpretations,
one unconstitutional and another constitutional one, the doctrine points out that the
interpretation that should be preferred is the one according to the Constitution*. In
such sense, the law must not be declared null if it can be interpreted according to the
Constitution, because of the presumption in favor of the constitutionality of the law
in case of doubt. However, such presumption is only valid iuris tantum and not iure
et iure; in other words, it must operate as a weak presumption in a weak democratic
system— with a parliament’s majority in favor of the President—, and as a strong
presumption in a stable and consolidated democracy®.

c) Interpretive and manipulative normative judgments

In this case, the body in charge of the constitutionality control detects and de-
termines the existence of a normative unconstitutional content inside a law or norm
with legal rank. The elaboration of such judgments is alternately subjected to two
types of operations: ablative and reconstructive. The ablative operation consists in
reducing the normative reaches of a questioned law, eliminating from the interpre-
tive process any fraise or even a norm that is in collision with the Constitution. For
such effect, the nullity of the impertinent expressions is declared, which generates a
change in the content of the law. The reconstructive operation consists in consigning
the normative reach of the questioned law, giving an extra content and sense of inter-
pretation that is not expressed in the text.

The existence of this type of judgments is justified by the necessity to avoid
the pernicious effects that can show in determined contexts, as a consequence of the
emptiness of the legal voids that come out after the expulsion of the law or norm
with law rank in the system. Such circumstances are a result of the existence of two
principles of the jurisdictional activity:

#7STC N 042-2004-AI/TC (Case of tax to the bullfights)

* MULLER, Niklaus. Die Rehtsprechung des Bundesgerichts zum Grundsatz der ver- fassungskon-
formen Auslegung. Berr: Verlag Stampfli and Cie. 1980. Pp. 89 and ss. PERALTA, Ramon. La interpre-
tacion del orgenamiento juridico conforme a la norma fundamental del Estado. Madrid: Universidad
Complutense de MAdrir. 1994. Pp. 130 ss. Also, STEIN, Torstein. “Tipos de sentencias constituciona-
les”. Lima. 1992. Pp. 150.

*“ HABERLE, Peter. Die Verfassung des Pluralismus. Op. Cit. P. 45. HART ELY, John. Democracy and
distrust. Boston: Harvard University Press. 1981. Pp. 105.

54



César Landa:THE CONSTITUCTIONAL JURISDICTION IN PERU . . .

1. The principle of conservation of the law, that forces the constitutional
judge to “save” the constitutionality of a questioned norm till it is
reasonably possible, to affirm the legal security of the State. In other words,
the expulsion of a law of the legal system because of unconstitutionality
must be of last ratio that must only be looked for due to justice reason.

Therefore, only a simple declaration of unconstitutionality must not be
used, unless it is inevitable.

il. The principle of interpretation from the Constitution is the basic
guide through which to assign a sense to the law in question, so that
it has coherence and harmony with the whole fundamental text. Such
interpretation makes the law be conformity to the Constitution; for
that effect, there can be a reduction, substitution or modification of
its application for concrete cases. The experience demonstrates that
the declaration of unconstitutionality can end up being worse from a
political, legal, economic and social point of view than its staying in the
constitutional system*’. Therefore, the effects of such declaration can
produce, during a period of time, a legal void that will be harmful for
institutional life.

In such sense, it must not be forgotten that the constitutional jurisdiction de-
velops a harmonization function of the social and political conflicts in a constitu-
tional process, so that the judgments become procedural instruments, necessary for
the development of such goal. These types of judgments facilitate the deployment
of the effects of the constitutional norms that could be hampered by the legal voids
emanating from a simple estimative failure. The inductive and deductive norms that
come from manipulative-interpretative judgments are implicit in the constitutional
order but are questionable through this interpretation procedure and above all, of
constitutional argumentation’'. In such manner, it is important to know that there are
many types of manipulative-interpretative judgments:

e Reductive judgments: They are the ones that point out that a part (fraise,
words, lines, etc.) of the text in question is contrary to the Constitution and has
generated a void of unconstitutionality because of its excessive and unmeas-
ured drafting. In this context, the ruling orders a restriction of the extension
of the normative content of the questioned law. Such reduction is produced in
the field of its application to particular and concrete cases that present in the
administrative or judicial path. In consequence, the reductive judgments, limit

S STC N 0010-2002-AI/TC (The unconstitutionality of the antiterrorism legislation Case); also, STC N
00002-2009-PI/'TC (Free Commerce Treaty Case between Peru and Chile).

51 RUBIO, Marcial. La interpretacion de la Constitucion segun el Tribunal Constitucional. Lima:
Fondo Editorial PUCP. 2008. Pp. 225-545.
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the field of application of the questioned law to some assumptions or legal
consequences established in the literally of the text®.

e Additive judgments: These are the ones where the body in charge of the con-
stitutionality controls determines the existence of unconstitutionality because
of legislative omission. The judgment indicates that a part of a questioned
law in unconstitutional, since it has excluded or omitted something. For such
reason, the body decides to amplify or extend its normative content, allowing
its application to cases not contemplated initially, or broadening its juridical
consequences™.

e Alternative judgments: The body in charge of the control declares a partial
unconstitutionality of a law and, simultaneously incorporates a replacement of
the content expulsed of the system; in other words, there is a change or alter-
ation no of a literal fragment of the law. However, it must be pointed out that
the fragment that will substitute is a norm already valid in the legal system.

e Exhortative judgments: Those where the body in charge declares the consti-
tutional incompatibility of a part, or the total of a law or norm with legal
rank, but however, does not dispose its immediate expulsion of the system,
but rather recommends the Congress to — in reasonable time— give a new law
that substitutes the other with a content that is according to the Constitutional
principles and values™.

3.3.2.2. Denying judgments

These are the ones that declare the inadmissibility, inappropriate or unfounded
the actions of guarantee, or solve unfavorably the actions of unconstitutionality. In
this latter case, the simple denegation stops a new interposition based on an identical
constitutional precept and the rejection of a formal void does not preclude so that this
law cannot be questions later for reasons of basis™.

Now, the constitutional praxis recognizes a number of ways and contents of
these types of judgments, which are stated here:

a) Denegation by simple rejection: In this case, the body in charge of the control
determines to declare unfounded a demand presented against a fragment or
the whole law or norm with legal rank*®.

b) Denegation because interpretation estrictu sensu: in this case, the body
in charge established a creative way to interpret a ley or fragment that it
questioned. In other words, they are the judgments where the body declares

32 STC. N 014-96-I/TC (Case of unconstitutionality of the National Population Policy Act)

3 STC N. 050-2004-Al/TC (Constitutional Reform Case)

3 STC N. 00002-2008-AI/TC (Use of Letal Force Act Case) and STC N 9944-2004-AI/TC (National
Anthem Case)

55 STC N. 00848-2004- PI/TC (Mining Benefits Case)

% STC N 002-2005-PI/TC (Regional Government of Lima-Mufarech Case)
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the constitutionality of a questioned law as a result of an interpretation that
it considers adequate or harmonic to the Constitution.

In this sense, it establishes the obligation to interpret such norm in coherence
with the fundamental text, in conformity with the interpretation declared as unique,
exclusive and valid.

3.4. Effects of the judgments

The judgment of unconstitutionality of a legal norm has effects for every-
one— erga omnes— and for the future— ex nunca—. In other words, the day after
the publication of the Tribunal’s judgment, the legal norm is left without effects.
This, in difference to the Constitution of 1979, where the TGC communicated to the
Congress so that a legal norm would be derogated would be immediately derogated
with the publication of the resolution in the official diary.

Now, according to article 81 of the CPC, the “founded judgments fallen in the
process of unconstitutionality, leave without effect the pronounced on laws. They
have general reach and lack of retroactive effects. They are published in the official
diary, El Peruano, and produce effects from the day after their publication”. Also,
in coherence to article 82, “the judgments of the Constitutional Tribunal in the pro-
cesses of unconstitutionality and fallen in the process of popular action have rank of
res judicata, for which they bind the other public powers and produce general effects
from the day after their publication”. From this we understand that the judgments the
Tribunal gives are characterized for having a triple identity: force of law, res judicata
and binding effect for all.

4. Role and Function of The Constitutional Justice

4.1. Relations with the political bodies

The current state of the Constitutional Tribunal of Peru requires a democratic
strengthening of the mechanism of selection of the constitutional magistrates, the
functional reorganization of its judicial labor— due to the crisis of legitimacy of
its jurisdiction resolutions— and it social estrangement. All of this makes it neces-
sary that the organ of constitutionality control of the laws be an object of study and
critic’.

In such sense, the legitimacy of the Constitutional Tribunal is gained or lost in
the process of control of constitutionality of the normative acts of the public powers
and the protection of fundamental rights; nevertheless, it is evident that the Exec-
utive Power, the Congress and the Judiciary, as well as the private powers, are not
docile constitutional organisms in the decisions of the constitutional justice. On the
contrary, they usually present different types of conflicts.

S"MONTOYA, Victor Hugo. Nuevo modelo de medicion de la independencia del Tribunal Constitutional.
5 indicadores aplicados al caso peruano. Salamana: Univesidad de Salamanda. 2011. P.217. It puts in
evidence the lack of independence of the majority of magistrates. Also, JUSTICIA VIVA. Balance del
Tribunal Constitucional 2009-2010. P. 194.
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If to that it is added that in the last years the Tribunal has not expedited judg-
ments that have put in question prima facie measures of unconstitutionalities of the
power in turn, it is put in evidence that the current Court occupies the place of a sys-
tem of division of powers, but not in the control and balance of such*®.

It is relevant to remember that, even though the division of power as a guar-
antee of the liberty in characteristic of the democratic and modern State®, it cannot
be affirmed that the power can only be rationalized in three functions: legislative,
executive and legal. Due to the fact that the historical and political reasons are the
ones that have given place to this tripartite system of division of power, it can be
determined that, currently, there are powerful reasons that have created a profound
conviction and necessity to protect the liberty of men and authorities, creating new
constitutional bodies®.

However, it is not precisely the duty of the judicial control of the laws and
the resolutions of public powers that create institutional conflicts; but rather are the
dangers against the liberty the ones that give place to such conflict, leading in many
cases to political repercussions. Therefore, the declaration of unconstitutionality of
the norms does not seek to substitute the way of government, but does seek, through
the jurisdictional control, to assure the balance and cooperation between the powers,
in relation to the protection of the fundamental rights, giving place to the principle
of constitutional supremacy.

In such sense, it can be said that the experience of the work of the constitu-
tional justice in Peru shows that the Tribunal has not been able to occupy a definite
position in the political regime, nevertheless that the constitutional system has es-
tablished its goals and competences. This also reflects the necessity that the Consti-
tutional Tribunal has to reconstruct an own space of competences, as final judge, not
in the classic model of division of powers but rather of the control and balance of
powers model— check and balances®'. This needs a permanent readjustment of the
relations between the Constitutional Tribunal and the public powers, which is not
a pacific task due to the fact that it puts tension in the relations between Law and
politics®.

Therefore, the position of the Constitutional Tribunal in the political regime
cannot be analyzed from a neutral or dogmatic perspective with democracy, but from
the defense and development of the integrative relations of the government and op-
position; for which the constitutional legitimacy becomes a key role since it allows
to understand the role of constitutional jurisdiction, in the frame of the democratic
system and possibilities or limits to the presidentialism as well as its relations with
Executive Power, Congress and Judiciary®.

58 PEREZ ROYO, Javier. Tribunal Constitucional y divisién de poderes. Op.cit. pp. 29 and ss; GARCIA
PELAYO, Manuel. “El estatus del Tribunal Constitucional”. En REDC. Num. 1. 1988. CEC. Madrid.
P. 20; CAPPELLETTI, Mauro. “Renegar de Montesquieu? La expansion y legitimidad de la justicia
constitucional”. En REDC. N 17. 1986. Madrid. Pp. 9-46.

% SCHMITT, Carl. Verfassungslehre. Miinchen und Leipzig: Duncker & Humbolt. 1928. P. 126.

% LAMBERT, Edouard. Le gouvernement des judges et la lutte contre la législation social aus Etat-
Unis. Paris: Giard & C. 1921. Pp. 8-29.

' LOCKHART, Kamisar. The american constitution. Minnesotta: West Publishing. 1996. Pp. 140 and ss.
2 BACHOF, Otto. El juez constitucional entre derecho y politica. Vol. IV. N2. Revista Alemanda de
Letras, Ciencias y Arte. Sttutgart. 1966. Pp. 125.

% MEZZETTI, Luca. Kgiustizia costituzionale e opposizione parlamentare. Modelli europei a confron-
to. Dogana: Maggioli editore. 1992. Pp. 243 and ss.
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4.2. Position in relation to the Judiciary

The Constitutional Tribunal in the Peruvian Constitution of 1993, despite its
jurisdictional character, is not located in the structure and organization of the Judi-
ciary; on the contrary, the Constitution gives a constitutional regime (Title V) that is
referred to constitutional guarantees. These responds, on one hand, to the necessity
to give greater independence in relation with the Executive, Legislative and Judici-
ary, as well as other constitutional bodies® that are object of control. On the other
hand, its peculiar location in the scheme formed by the principle of division of pow-
ers that locates it as the guardian of the Constitution, and, eventually, voice keeper
of the constituent power.

But it also responds to its special nature and character as a body of control.
This is the most important because the juridical-constitutional system has not only
configured the Tribunal as a constitutional organ, but also, as a jurisdictional and po-
litical one. From there that in the development of its function, the Tribunal does not
only limit to acting as a negative legislator but also assumes important functions in
order to save the principle of juridical supremacy of the Constitution and protection
of fundamental rights through its judgments®.

In such sense, between the Constitutional Tribunal and the Judiciary, even
though there is an articulation of coordination and independence, it cannot be denied
that there also exists a relation of hierarchy in favor of the Tribunal and the inter-
pretation it does of the Constitution and the laws®. The Judiciary is submitted to the
judgments the Tribunal gives without that meaning its independence being harmed.

When the ordinary jurisdiction does not recognize the efficiency of the judg-
ments the Tribunal gives or when it contradicts its interpretation of the Fundamental
Law and legal norms, it is not only questioning the decisions of the Court, but also
the principles of supremacy and normative force of the Constitution itself.

The Constitution, besides referring to the Tribunal as a constitutional body
(article 201), it also recognized its autonomy and independence, the subjects that
are of its competence (article 202), its composition, the status of judges, the require-
ments and procedure for election of its members, and the effects of its judgments
(Article 204).

In the article 201, it is stated that “The Constitutional Tribunal is the organ
that controls the Constitution. It is autonomous and independent. It is formed by six
elected members for five years. To be a member, the same requirements as to be a
vocal of the Supreme Court are demanded. The members of the Tribunal have the
same immunity and prerogatives that the congressmen have. There is no immediate
reelection. The members are chosen by the Congress of the Republic; with the fa-
vorable vote of two thirds of the legal number of its members. Judges and prosecu-
tors that have not left their charge with one year of anticipation cannot be chosen as
magistrates of the Constitutional Tribunal”.

6 FERNANDEZ, José. La justicia constitucional europea ante el siglo XXI. Madrid: Tecnos. 2002. P.
50

% AJA, Eliseo. Las tensiones entre el Tribunal Constitucional y el legislador en la Europa actual.
Barcelona: Ariel. 1998. P. 259.

% DE OTTO, Ignacio. Estudios sobre el Poder Judicial. Madrid: Ministerio de Justicia. 1989. Pp. 70
and ss.
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On another hand, article 202 recognizes the Tribunal with competence to “1.
Know, in a single instance, the action of unconstitutionality. 2. Know, in last and
definite instance, the denying resolutions of habeas corpus, amparo, habeas data
and action of compliance. 3. Know the conflicts of competence, or attributions as-
signed by the Constitution and according to Law”. Article 204 states that “the ruling
of the Tribunal that declares unconstitutionality of a norm is published in the official
diary. It is left without effects the day after is publication. The rulings that declare the
unconstitutionality of a legal norm do not have retroactive effects.

This direct configuration by the Constitution is a logic consequence of the
importance that such text gives to certain bodies, because in them the powers of
decision of the State are condensed and because they are the organic expression of
the idea of the State projected by the Constitution®’. In other words, of a State with
limited powers and authority and controlled by the Constitution and the supreme
interpreter: the Constitutional Tribunal.

The fact that the Constitutional Tribunal in the Peruvian Constitution is not
understood as a Judicial Power does not deprive it of its character as a Tribunal,
where procedural acts (jurisdiction, action and progress) are developed. In fact, the
Constitution (Article 201) established that the Tribunal is the “organ of control of the
Constitution”. In such sense, it assumes not only the Constitutional function to seek
for the compliance of the primacy of the Constitution, but also the efficiency of the
fundamental rights®® (article 2 of the Constitutional Procedural Code).

This function to administrate constitutional justice is given to the Tribunal
since the Constitution (article 202) recognizes it has the competence to learn, in only
instance, the unconstitutionality process; know, in last instance the denying rulings
in the process already stated; and, finally, know the competence conflicts.

As a jurisdiction body, the Tribunal assumes an active control of constitution-
ality, not only as a negative legislator, but also as an authentic promoter of the respect
of fundamental rights, limiting its content and establishing its limits®.

To its constitutional and jurisdictional character, it is added a political body
character, as a spokesman of the constituent power. But this latter must not be un-
derstood in the traditional sense of the term. The political nature of the Tribunal is
determined, on one hand, because its decisions can have political effects; and, on
another hand, there is a possibility to summit to a constitutional control the political
questions’.

Therefore, it must be taken into consideration that in countries with an unsta-
ble political reality, the Tribunal must solve in a legal way the conflicts of political
content but cannot have the illusion that it is above the public opinion’!, unless the
techniques for constitutional interpretation open knew ways that generate consensus.

7 GARCIA PELAYO, Manuel. “El status del Tribunal Constitucional”. Op. Cit. Pp. 13-14.

% LANDA, César. Tribunal Constitucional y Estado democrdtico. Lima: Palestra Editores. 2003. Pp.
341-342.

¢ PRIETO SANCHIS, Luis. Justicia constitucional y derechos fundamentales. Madrid: Trotta. 2003.
Pp. 217 and ss. Also: Derechos fundamentales, neoconstitucionalismo y ponderacion judicial. Lima:
Palestra Editores. 2002. Pp. 45-102.

 LANDA, César. “Justicia constitucional y political questions”. En Anuario Iberoamericano de
Justicia Constitucional. Number 4. Madrid: CEPC. 2000. Pp. 173 and ss.

"I SCHMIT, Carl. Der Hiiter der Verfassungs. Tiibingen: J. C. B. Mohr. 1931. P. 35; GARGARELLA,
Roberto. La justicia frente al gobierno. Sobre el cardcter contra mayoritario del Poder Judicial.
Barcelona: Ariel. 1996. P. 153.
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5. Extent to which the ordinary jurisdiction refers to the Constitution

The Constitutional Tribunal, in relation to the Judiciary Power and the other
bodies of the State, is a primus inter pares in constitutional matter, for which it acts
as a harmonizing power between the bodies of the State in relation to the Constitu-
tion. In effect, it is a moderating power since in prima facie, it articulates the rela-
tions of the political system— Executive, Judiciary and Legislative— integrating
them in function to the respect and defense of the Constitution. From there that the
Tribunal has the competence of the competence; in other words, no body of the State
can dispute its exercise of such constitutional attribution.

This is clearly established in article 3 of its Organic Law, as it stated that “in
no case can a contest of competences or attributions can be promoted to the Tribunal
regarding matters that are proper to it in accordance with the Constitution and this
Act”. Therefore, it is possible to affirm that even though there exists between the
Constitutional Tribunal and the Judicial Power relations of coordination and inter-
dependence, it also establishes a relation of hierarchy since the Tribunal is the last
instance of ruling in the constitutional process of habeas corpus, habeas data, amparo
and compliance action —as disposed by article 202°2— of the denying resolutions of
the Judicial Power.

This is a logical and functional consequence in those systems where the con-
stitutional process are competence of the Tribunal, as well as the Judicial, which
leads to a functional supremacy of the first over the latter. “In other words, it a
specialized organ of constitutional justice has been created, it is precisely because
it supposes that it corresponds to it to set the last word in matters of constitutional
interpretation’”.

It is not acceptable, therefore, such position that reduces the relations of the
Constitutional Tribunal and the Judicial Power to a competence one, in a sense of af-
firming that the Tribunal has material competence over the constitutional, while the
Judicial shows competence in the legal scenario (position that has been reinforced
ephemerally in the Wolfenson Case™). The consequences of adopting a position in
this sense can lead to putting in question, not only the normative force of the Consti-
tution, but also de efficiency and validity of the fundamental rights, that give place
to the legal principle of constitutional supremacy that also manifests through the
rulings that the Constitutional Tribunal gives and establish binding precedents™.

But the respect of the decisions of the Tribunal is not a unilateral respect; in
other words, that derives only of the fact of coming from it, but rather in the sense

2 PEREZ TREMPS, Pablo. Escritos sobre justicia constitucional. México D.F: Porraa- Instituto
Mexicano de Derecho Procesal. 2005. P. 59.

Through resolution of the Judiciary of July 7th 2005, were the solicitations for release were approved
because of the excess of period of detention formulated by the sentenced Moisés and Andrés Wolfenson
Woloch, in virtue of the application of the 28568 Act— valid at the time.

"In effect, this unjustified division between the constitutional and the legal was present in the com-
munication to the Executive Council of the Judiciary, on April the 4th of 2006, through which it was
pretended to ignore the judiciary decisions annulled by the Tribunal in the process STC ° 006-2006-CC/
TC, going to a unconstitutional interpretation of the jurisdictional independence of the judges of the
Judiciary (articles 146-1 of the Constitution). However, two years later, the own Supreme Tribunal of
Justice admitted the judicial revision of the rulings that were declared unconstitutional in such compe-
tencies process.
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of what the Tribunal must obtain from its resolutions: adequacy, necessity and pro-
portionality of the rulings it gives, as also the auto control of its decisions. The legit-
imacy of the Tribunal and of its decisions is the main element so that its resolutions
do not pretend to be questioned by the Judiciary. So, the Tribunal must harmonize, in
the frame of the Constitution, its relationship with the Judiciary.

Now, the constitutional processes are, without a doubt, the points of diver-
gence or confluence of the relations between those two bodies. This articulation is
derived from what established in the Constitution (article 200° and 202°) as well as
what stated in the Constitutional Procedural Process (article IV of the Preliminary
Title), the same that established that the constitutional processes are of knowledge of
the Judiciary, and in last instance, of the ruling of the Tribunal.

This point of agreement or disagreement of the constitutional jurisdiction with
the ordinary jurisdiction is not freely given, but it obeys to the essential objectives
that seek to obtain the constitutional processes: the validity of the supremacy of the
constitutional principle and the respect for fundamental rights’™ (article II of the Pre-
liminary Title of the Constitutional Procedural Code). In such sense, since it refers to
the defense of the primacy of the Constitution, such task is attributed to the Tribunal
as the body in control of the Constitution —abstract control and concrete control
(article 202°) — as well as the Judiciary, since the judges, in case there exists an
incompatibility between the Constitution and a legal norm, prefer the constitutional
norm —fuzz control (article 138° and article VI of the Preliminary Title).

However, the concrete control of the Judiciary is not valid if it deviates from
the abstract control or concrete control of the Court— as established by the article
VI of the Preliminary Title— “the judged interpret and apply the laws or norms with
legal rank and following the constitutional principles, in conformity with the inter-
pretation that results of the rulings given by the Court”.

Also, the ordinary constitutional jurisdiction, in the frame of the constitutional
processes, follows the objective of protection of fundamental rights. This is a de-
mand that the Constitution establishes in defense of people and in respect of their
dignity that is the supreme goal of society and the State (article 1°)’, and the double
character of fundamental rights; in other words, as subjective rights, but also as ob-
jective institutions’”.

Therefore, it is necessary to point out that since the constitutional processes do
not constitute goals in themselves but rather instruments of guarantee of protection
of the Constitution and of fundamental rights, the constitutional jurisdiction and the
ordinary one must seek to concretize those goals. For such reason, in the last years,
in extreme cases the Judiciary has ignored the rulings of the Constitutional Tribunal,
as in the cases of “Autos importados™® and “PUCP””, due to their lack of legal com-
petence to pronounce on civil legal matter of the ordinary judiciary.

s LOPEZ GUERRA, Luis. El Poder Judicial en el Estado Constitucional. Lima: Palestra Editores.
2001. Pp. 158 and ss.

7 LANDA, César. “Dignidad de la persona humana”. En Cuestiones Constitucionales. N°7. México.
2002. Pp. 109 and ss.

7 HABERLE, Peter. La libertad fundamental en el Estado Constitucional. Lima: MDC-Fondo Editorial
de la PUCP. 1997. Pp. 163 and ss.

8 STC N° 03347-AA-2009/TC

7 STC N° 05961-2009-PA/TC
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In such a democratic context, the relations between the Court and the Judici-
ary do not always articulate in total harmony. On the contrary, in much occasions,
they are relations that are characterized with a conflictive interaction which isn’t al-
ways harmful for the democratic system, based on the control and balance of powers.
However, these relations of coordination, supremacy and interdependence must tend
to concretize the principle of constitutional supremacy and respect for fundamental
rights.

6. Personal image and interpretations in the dogmatic and constitutional
theory

The Constitutional Tribunal has assumed that it is not situated above the clas-
sical bodies of the State, but rather through the incorporation of its jurisprudence in
the system of interpretive bases of the Law, the Court is fulfilling its role to integrate
laws and rulings to its national legal system in its quality as supreme interpreter of
the Constitution. Therefore, it is natural to understand that the jurisprudential doc-
trine must and can —kénnen— have a binding power.

The rulings expedite by the Court constitute interpretative and normative bas-
es of the Law in a national and comparative level*. This affirmation implies to as-
sume that the jurisdictional decisions of such constitutional body are of obligatory
observance for all bodies of the State, as well as for the individuals. In our political
and legal reality, this implies institutional transformations to which the Court has to
confront without exposing the constitutional State to a future social and legal frac-
ture or division.

This is important since it contributes to preserve the effective validity of the
fundamental rights and the legal supremacy of the Fundamental Norm in our legal
system, as well as strengthen the democracy in a complex and diverse society with
great problems for national integration. From there, that in last resource, there is
permanent tensions between the conservatives that do not accept that all public and
private powers are limited powers and those who seek the legal and social integra-
tion through values and constitutional norms®'.

This has been put in evidence due to the development of emblematic pronun-
ciations of the Constitutional Tribunal during the democratic transition (2002-2007):
Antiterrorist Legislation Case, Constitutional Reform Case, Casino Case, ONG’s
Case, Case of the chief of “Colina” group, Case of the fuzz control in administrative
context, amongst others. This has allowed affirming the normative force of the Con-
stitution, in order to protect the fundamental rights and control the arbitrariness and
excesses of the public and private powers. However, this jurisprudential profile has
changed as analyzed up next.

80 PINI, Joseph. “(Simples) réflexions sur le statut normatif de la jurisprudente constitutionnelle”. En
Les Cahiers du Conseil Constitutionnel. N° 24. Paris: Dalloz. 2008. Pp. 81-85.

81 VALADES, Diego. Problemas constitucionales del Estado de derecho. México: UNAM. 2002. Pp.
22 and ss.
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7. Evaluation of the public opinion regarding the Tribunal

7.1. Public image, information on the media, own image

The Tribunal has been object of study and critics for its judicial resolutions,
expedite in its diverse stages: “cautiverio” (1996-2000); consolidation in the demo-
cratic transition (2001-2004); and, jurisdictional expansion (2005-2007) as well as
its institutional discredit (2008 until now)3.

In these periods, the Court has formed its own public opinion through its rul-
ings. Therefore, the rulings that protect a justice cause and with a solid constitution-
al and legal argumentation, makes those who demand be in conformity or accept
the ruling the Court, unless the cause has been arbitrarily, wrongly or insufficiently
dictated. But, also, the Court constructs or destructs its public image since, as a po-
litical and constitutional body, the legitimacy of its rulings generate a direct impact
on public matters submitted to constitutional controversy by the opposition or the
government.

In the consolidation and expansion stage of the constitutional justice, the le-
gal activism has been important, because it has contributed to preserve the effective
validity of the fundamental rights and the juridical supremacy of the Fundamental
Norm in our legal system, as well as strengthening the democracy in a complex so-
ciety with big problems of national integration. Hence, it has been implanted in spe-
cialized judicial headquarters, the permanent tension between the legal and political
arguments that do not accept that all public powers have limited powers and who say
that social and juridical integration through constitutional norms and values.

In such sense, the public opinion of important representatives of the juridical
community stated that “ the Constitutional Tribunal has given a group of rulings
of great relevance and impact for diverse spheres of national life, creating, for the
first time, a solid jurisprudence and binding precedents that serve as orientation for
the community and help the juridical security in Peru (...).Without prejudice to any
criticism that might be made to certain judicial decisions by the Court, it must be
recognized that it is part of its essential faculties to give interpretative rulings, over
the base of principles of jurisdictional independence, conservation of the law, inter-
pretation in conformity to the Constitution and constitutional supremacy”*.

However, there were also conservative critics that were not heard during the
stage of “cautiverio” of the Tribunal by Fujimori’s government®. It is put in evi-
dence that the application of the Constitutional Law is not purely and academic task,

82 LANDA, César. Tribunal Constitucional y Estado democrdtico. Op. Cit. Pp. 265-96.

8 MONTOYA, Victorhugo. Nuevo modelo de medicion dela independencia del Tribunal Constitucional.
Op. Cit. P. 127; JUSTICIA VIVA. Balance del Tribunal 2009-2010. Op cit. P 194; also, LANDA, César.
Organizacion y funcionamiento del Tribunal Constitucional. Op. Cit. P. 221.

8 PRONUNCIAMENTO. TRIBUNAL CONSTITUCIONAL ES ESENCIAL PARA EL ESTADO
DE DERECHO. La Republica. Edition of June 23th of 2006. pp. 9. Subscribed by constitutionalists,
ex ministers of justice, ex defenders of the community, ex deans of Law Faculties, between other
personalities.

8 CASTILLO, Luis. “;Activismo extralimitado del Tribunal Constitucional?: a proposito de un caso
de vinculacion de los jueces a la jurisprudencia del Tribunal Constitucional”. En: “;guerra de las
Cortes? A propésito del proceso competencial entre el Poder Ejecutivo y el Poder Judicial. GARCIA
BELAUNDE, Domingo. Lima: Palestra editores. 2008. Pp. 155.
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but also a political one since “declaring and making law” is a condition sine qua non
for the resolution of concrete problems, as the fight against corruption, the terrorism,
drug trafficking, amongst others. It is necessary to guarantee fundamental rights and
constitutional supremacy in order to strengthen democracy and governability, which
was recognized by the public opinion®.

On another hand, fundamental rights have been limited, as the use of the day
after pill (Oral Emergency Contraception Case), denatured the exercise of other
rights; and, on the other hand, has been tolerant with drug use in university campus
(Oroya Case Gallo), the replacement of a worker in a workplace that was sepa-
rated by attending inebriated (Cayo Mendoza Case); or, has established a tariff to
favor a quasi-monopolistic company (Cementos Lima Case), amongst others. Al-
so, the guarantees of neutrality and independence (Tudela Case, Military Justice
Case, PUCP Case) and the own competence of the constitutionality control— when
renouncing to its nature of being a Constitutional guardian— (Pro National Ways
Case) have also been denatured.

Hence, from there that the positive image of the Tribunal from the democratic
transition has come down and has not been able to be constructed again despite all
the media diffusions made. This is actually a result of the lack of confidence there is
on the constitutional magistrates.

7.2. Acceptance by the receiving end

The rulings of the Court, because of being res judicata, they deplete national
jurisdiction. Therefore, article 206° of the Constitution has stated that depleted the
national jurisdiction, whoever is considered harmed in its fundamental rights, can
seek to the international jurisdiction and bodies. However, in the last years, this has
not been the only control used but also many justiciable have tried to make a new
judicial revision of the case or a parliament control of the acting of judges through
constitutional accusations.

On such regard, it can be said that the incidence of acceptance of the rulings
the Tribunal gives from the receiving end, can also be inferred of the efficiency of
the rulings. However, in the stage of execution a whole new process is initiated over
the execution of the ruling, which puts in evidence that the part that has lost does not
assume or accept the ruling, for diverse reasons.

Such is the case of the questioned ruling of the Tribunal in the Expedient N°
03347-AA-2009TC* in which the majority of the judges abdicated from the pro-
tection of property and university autonomy of the Pontificia Universidad Catolica
del Peru, in favor of Cipriani, Archbishop of Lima and Cardinal of Peru, as well as
top national representative of the catholic and ultra conservative “Opus Dei”. The
ruling produced a number of constitutional violations, reason for which the judges in

8 In 2007, the public opinion expressed support to the performance of the Tribunal with 54% of appro-
bation. SEMANA. XXVII ENCUESTA ANNUAL. El Poder en el Perti. Lima Septiembre 2™ 2006. N°
1086. Pp. 22 and 36.

87 In effect, the 4th Civil Court of the Superior Court of Lima solve by unanimity to reject the request of
nullity formulated by the legal representative of the Archbishop of Lima, against the resolution of the
same Court on September 23rd 2011.
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charge of executing it have rejected to fulfill it*. Also, the ruling has been a matter
of demand against the Peruvian State to the Interamerican Commission of Human
Rights for violation of the due rights to process, the impartiality, competence and
judicial independence, rights to property, freedom of expression, amongst others.
Such international demand is still pending answer.

Another, equally questionable case is solved by majority in the Expedient
N° 02005-2009-AA/TC, stating the prohibition of use of the Oral Emergency Con-
traception, also called the day after pill, for public health centers. However, the ar-
guments do not pass a legal coherence exam or social wellbeing, since the ruling
ignores the decisions of international and national organisms on such matter (Global
Health Office, Medical School of Peru, and Ministry of Justice).

They abused of the precatory principle pro homini, because since there was
doubt on the abortive effects of the pill, they preferred to prohibit its distribution, but
without using a proportionality test, without coherence and further analysis. Also,
the Tribunal did not prohibit the used in private pharmacies, causing discrimination
to women with less economical resources since they were prohibited to attend public
health centers for such pill. The Ministry of Health was publicly reluctant to accept
that judgment, the same that received resounding rejection in opinion polls, to the
extent that 71% of the population felt that those who wanted to use it should use it®.

7.2. Constitutional Justice and Legal Science

It is evident that the constitutional justice has given the Constitution a norma-
tive force that emanates of the constituent mandate to protect the fundamental rights
and control the excesses of power. In such sense, the “constitutional opening, as the
social openness, considered as manifestation of the democratic spirit, imply the re-
lation of both with the publicity, pluralism and alternation of power and tolerance—
founding values of democracy”".

In consequence, the notion of the Constitution as public process integrates
Law and Politics. Therefore, the normative constitutional force is directly linked
with the notion of the open and dynamic Constitution, understood as the legal and
fundamental order of the political community, since the Constitution sets the values
around which political®' unity must form. Such is the base over which the duties of
protection of fundamental rights in the context of constitutional supremacy must
form.

In order to identify the central elements of the normative force, there is a need
to observe the two functions of the constitutional and democratic State: guaranteeing
the legal supremacy of the Constitution and protecting the fundamental rights of

8 RUBIO CORREA, Marcial. Apostillas a la sentencia del Tribunal Constitucional. Lima: PUCP.
2010. Pp. 48.

% EL COMERCIO. El 48% de los peruanos considera que la pildora del dia siguiente no es abortiva.
Edition of November 15th of 2009.

% LUCAS VERDU, Pablo. La Constitucién abierta y sus “enemigos”. Madrid: Universidad
Complutense de Madrid- Ediciones Beramar S. A. 1993. P. 28; GRIMM, Dieter. Constitucionalismo y
derechos fundamentales. Madrid: Editorial Trotta. 2006. Pp. 2017- 154.

9" KAGI, Werner. La Constitucion como ordenamiento juridico fundamental del Estado. Investigaciones
sobre las tendencias desarrolladas en el moderno Derecho Constitucional. Madrid: Dykinson. 2005.
Pp. 99 and ss.

66



César Landa:THE CONSTITUCTIONAL JURISDICTION IN PERU . . .

people, which also constitute the main task of the Tribunal. In this task, the constitu-
tional justice plays a role in limiting the excess of power, but also, the fundamental
rights when they are used in abuse of law or for fraud of law.

The Constitution, understood as a juridical and political system, allows op-
erating the normative constitutional force through the constant interpretation of the
supreme norm, which gives it an expansive capacity to the fundamental rights and
the limits of power in function of democratic consensus. For this, judicial ethics is
a correct and impartial parameter of the conduct of the judge, which express in a
coherent juridical argument of their rulings®>.

In this sense, the normative force is linked to the content of constitutional su-
premacy (normarum and lex legis norm) and the nature and structure of the constitu-
tional norms (principles, rules, norms and dispositions) that give them a differentiat-
ed normative force to the diversity of constitutional norms, as well as a differentiated
intensity of the constitutional control.

This has all allowed the interpretation of the Constitution made by the High
Tribunal, through its rulings, to star limiting the constitutionality of different spheres
of Law since the constitutional jurisprudence has influenced in topics of Civil Law,
Labor Law, Criminal Law, Tax Law, among others®. This has been generating stud-
ies, critics and even projects of revision of such legal systems by the doctrine, legis-
lation and ordinary jurisprudence, in function of the Constitutional Law*.

In other words, the one centrality of the law and the principle of legality that
where the starting point to know and apply Law in its different contexts has been
forming in function of the interpretation they make of the constitutional rulings.
Such, under the threat that its lack of compliance had be a matter of control of con-
stitutionality demanded by the victim, through constitutional processes®.

8. Politics/ Democracy and the Tribunal

Since the Tribunal started to democratically recompose and expanding its task
as a protector of the human rights and controlling the excess of political power and
private powers, the attention changed and began to focus around the constitutional
justice. There were opinions that expressed: On one side, the old political and per-
manent tension between democracy and autocracy; and, on the other side, a new ten-
sion between judicial progressive activism and conservative judicial self-limitation
during the democratic transition.

%2 LANDA, César. “Etica y justicia constitucional”. En Revista de Derecho Politico 1981. 2009. Pp.
247-272. Also, AGUILO, Josep. La Constitucién del Estado Constitucional. Lima-Bogota: Palestra-
Temis. 2008. Pp. 135.

% LANDA, César. “Constitucion y Derecho civil: una lectura constitucional del Titulo Preliminar del
Codigo Civil”. En Homenaje al Doctor Felipe Osterling Parodi. Lima. 2008. Pp. 28-40.

** LANDA, César. “Bases constitucionales del Nuevo Codigo Procesal Penal peruano”. En Justicia
Constitucional, Revista de Jurisprudencia y Doctina. Afio 11. N° 3. Lima. 2006. Pp. 47-60.

%Center of Constitucional Studies. Jurisprudencia y Doctrina Constitucional en materia Previsional.
Lima: Tribunal Constitucional del Pert. 2008. Pp. 366; Jurisprudencia y Doctrina Penal Constitucional.
Lima: Tribunal Constitucional del Pera. 2008. Pp. 364; Jurisprudencia y Doctrina Constitucional
Tributaria. Lima: Tribunal Constitucional del Pera. 2008. Pp. 414; Jurisprudencia y Doctrina
Constitucional Laboral. Lima: Tribunal Constitucional del Pert. 2008. Pp. 432.

67



I'OJIMIIHUK BO YECT HA CBETOMUP IIIKAPUK

Hence, some political conservative critics wanted to eliminate the quality of
the supreme interpreter of the Constitution, given to the Tribunal by its Organic
Law, or, annulling the Tribunal, changing it into a Chamber of the Supreme Court.
This was a response of the consideration that such attribution was not consecrated
in the Constitution and that the Tribunal was abusing its attributions when giving
rulings that established binding mandates, not only for judicial bodies, but also, the
Legislative®.

Such critics expressed, on one side, the fear that the Constitution be taken se-
riously and therefore, constitute a supreme base of creation of Law and the Tribunal
as supreme interpreter occupying a role as a law maker— subsidiary to the legisla-
tive— and; on other side, given the great lack of legitimacy of the public powers,
the Tribunal has complied the constitutional mandate to pronounce around difficult
matters”’.

However, due to the fragile democratic institutionalism and its premature at-
trition, the parliamentary forces and extra parliamentary ones— conservative and
autocratic— since 2006, began to empower with the victory of the President of the
Republic, Alan Garcia Pérez of the APRA, naming as a new magistrate of the Tribu-
nal, Carlos Mesi Ramirez. This put in alert the opinion of the classic strategy of the
APRA of controlling the powers and public institutions®®. The year after, the naming
of four new magistrates took place, where the APRA nominated as new magistrates
Ernesto Alvarez Miranda, Gerardo Eto Cruz, Fernando Calle Hayén and Ricardo
Beaumont Callirgos.

With almost all of them, the new majority was conformed and marked a new
stage of change in the conduction of the Tribunal, where the President renounced in
2008. This decision was consequence of the great obstruction of the new majority
that entered with the government of the APRA.

In every organ, the internal jurisdictional or administrative differences are
solved by a democratic principle of majority. However, these differences got even
bigger because of the nature of the conflict, characterized by the confluence of this
new majority. There were many decisions and rulings given at the time that were
publicly disapproved and marked the fall of the Tribunal.

Therefore, in search for an ethic of conviction with the democratic princi-
ples and values with which I assumed my position and with ethics of responsibility
around the management of public recourses, I renounced to the Presidency, because
I couldn’t be the representative of this new majority of magistrates of the Tribunal
that had taken the side of a management at variance with the ethical conviction and
democratic-constitutional responsibility.

Hence, in the last years, there have been some rulings that go directly against
the principles the Tribunal establishes in the democratic transition; mainly, around

% TRIBUNAL CONSTITUCIONAL. Tribunal Constitucional y control de poderes: documentos de
debate. Lima: Tribunal Constitucional del Peru- Konrad Adenauer Stiftung. 2006. Pp. 136. Documents
of the Tribunal that reject the Project of law of the congressman Antero Flores-Araoz who wanted to
eliminate the Tribunal as the supreme interpreter of the Constitution.

7 In particular, referring to the control of the constitutional reform around the pensioners system (STC
NO. 0050-2004-Al, 0051-2004-Al, 0004-2005-AI, 0007-2005- AT and 0009-2005- AI); the control of
corruption of the Judiciary in favor of casinos (STC Exp N° 00006-2006-CC/TC), among others.

% DE LA JARA, Ernesto. “Una quinta columna (o sétima) en el Apra en el TC?”. En revista Ideéle.
Lima. N° 177. Julio 2006. P. 65.
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the fight against impunity for the violators of human rights, corruption and drug traf-
ficking. Such cases are: The Fronton, Wolfenson, Jaililie, Chacon, Abanto Verasteg-
ui, Transporte Flores, Leche Gloria, Jockey Club, Cementos Lima, PUCP, among
others.

This put two things in evidence: that the new majority had complied with the
governments (APRA) purpose and its Fujimori’s ally of controlling the Tribunal,
first through the election of magistrates and after, submitting them to the public and
private power through processes and rulings emitted ad-hoc. This has led to the lack
of independence of majority of the magistrates in the exercise of the control of leg-
islative measures, but also, has shown the courtly character to the powers: military,
business, media, Archbishop of Lima.

Due to the expiration of the mandate of two magistrates in 2011 and after, the
expiration of four in 2012, we are ad portas of the change of six of seven magistrates
that in the context of the new government of President Ollanta Humala (2011-2016),
has generated expectations, not only around the renovation of the judges, but also of
its jurisprudence. This would allow ensuring the relations between Law and Politics
in democracy, that although they are not peaceful, they can be transparent with im-
partial power on both sides.

9. Conception of its role in the juridical Latin-American context

The Peruvian Constitutional Tribunal are part of a red of new constitutional
tribunals in Latin America, that were created with the fall of military dictatorships
in the decade of the seventies and eighties of the last century, under the influence of
the democratic constitutionalism. However, such influence in the region remounts
to the creation of the tribunal of constitutional guarantees in Cuba in 1946 and in
Guatemala in 1865, as well as the ephemeral Constitutional Tribunal of Chile in
1970. Nevertheless, starting from the democratization processes stated, the tribunals
are created, through constitutional reforms (total or partial) in Ecuador in 1978 and
2009, Peru in 1979 and 1993, Chile 1980, Guatemala 1985, Colombia 1992, Bolivia
1994 and 2009, as well as the Dominican Republic in 2010.

This has not been an obstacle for the countries to have Courts or Supreme Tri-
bunals that have assumed the function of constitutional justice, through the creation
of Constitutional Chambers— such as in Venezuela, Costa Rica, Nicaragua, Hondu-
ras, El Salvador—; or, the Plenary to assume material competences of the constitu-
tional justice— such as in Argentina, Brazil, México, Paraguay, among others.

Lately, in Latin America, it can be stated that the constitutional justice is in
middle of an expansionist process”. But in order to make and abstract control of con-
stitutionality of laws and to protect fundamental rights, there comes progressively
developing substantive procedural degrees of autonomy within the framework of the
specific constitutional processes. This is one of the main characteristics that differen-
tiate it from jurisdictional ordinary organs, formalistically subordinated to law. With
such, it increasingly leaves behind traditional forms of decisions of the tribunals

% FERRER, Eduardo. Crénica de tribunales constitucionales en Iberoamérica. Buenos Aires: UNAM.
20090. Pp. 534; also, EGUIGUREN, Francisco. América Latina. Los tribunales constitucionales en
Latinoamérica. Una vision comparativa. Buenos Aires: CIEDLA. 2000. Pp. 33.
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and constitutional courts, to give way to an atypical constitutional procedural law
that responds to political or social situations that come from concrete constitutional
realities to protect!®.

Particularly, in the Latin-American case, the tribunals and constitutional
courts have been giving answers to the “limit cases”, where goods and constitutional
values are combined, and where there cannot be a formal reasoning or solving way.
Therefore, they have progressively been incorporating to their rulings the jurispru-
dence of the rulings of the Interamerican Court of Human Rights and comparative
constitutional doctrine relative to the protection of human rights.

For such reasons, it is necessary to understand that it is not the mere applica-
tion of the Constitution, but rather more the constitutional interpretation and legal
argumentation that allow integrating and concretizing the constitutional dispositions
in order to comply with the objectives of making constitutional justice in the Consti-
tutional State. Hence, the Tribunal must not only have all the prerogatives necessary
to carry its function, but also it needs guarantee of its impartiality in reference to
public and private powers, making and adequate use of the principles of interpreta-
tion and the types of sentences.

But it cannot an over constitutionalize the Law, even more when the Tribunal,
as supreme interpreter, has turned in the last years into an institution that does not
control the excess of the government, or the private powers. This puts in evidence
that the control of constitutionality, understood as a limit of power and protection
of fundamental rights and control of the use of power, but also the incorruptibility,
with which without, there cannot be a democratic constitutional justice. Hence, it is
necessary to understand that “the constitutional law comes out as one of the few sol-
id possibilities to legitimately articulate a defense of the general interests and offer
a political and ethical regeneration'?!. This task must locate the constitutional justice
between the deliberation and material subscription of the democratic consensus and
between the application and creation of the norms.

10. Perspectives

The revaluation of the constitutional jurisdiction in Peru requires rethinking
the classic fundaments of the Constitutional Law and Theory because a modern in-
stitution such as the constitutional justice cannot only function under positivism per-
cepts. In such sense, to understand the constitutional problems of the present, it is
important to point out that the deformation of the Peruvian State finds its foundations
in the lack of citizenship identity with the State, due to the lack of constitutional
loyalty of its government elites— even though the Tribunal is the organ in charge of
giving security and protection to the fundamental rights of all people.

Due to the fact that presidentialism has devoted a positivist idea of constitu-
tion and law subject to the will of authority, society has responded quietly getting
out of the legal order to return to law. This as a result that the constitutional order

1% NOGUEIRA, Humberto. El derecho procesal constitucional y la jurisdiccion constitucional en
Latinoamérica y sus evoluciones. Santiago de Chiles: Librotecnia. 2009. Pp. 596.

19 DE CABO MARTIN, Carlos. Contra el consenso. Estudios sobre el Estado Constitucional y el con-
stitucionalismo del Estado Social. México: UNAM. 1997. P. 303.

70



César Landa:THE CONSTITUCTIONAL JURISDICTION IN PERU . . .

is established in service of private powers that surround the government and do not
always represent the general interest of the community.

In this sense, the old constitutionalism must be recomposed from certain prin-
ciples and evident realities: the necessity to assume open character and dynamic
character of the Constitution, which supposes the recognition of different interests of
society and not only of few. This is expressed in social tolerance, political consensus
and finally, legal pluralism, but oriented to the defense and promotion of fundamen-
tal rights. However, citizenship should not overload of expectations in constitutional
justice.

Rethinking such terms, the position of the Constitutional Tribunal and of its
constitutional justice, supposes different precisions. An ethically renovated theory
constitutes the base and sustains the critics and constitutional propositions that have
been formulated.

From a neoliberal position and postmodern one, it is undeniable that the first
has changed the service of the persona to the State into the service of the person to
the market or private powers; while the second one, even though it makes a strong
and radical criticism to constitutional thinking, it doesn’t formulate any alternative.
In this sense, only a humanistic perspective that is made through constitutional insti-
tutions can offer a regeneration of the political ethics and offer an integration of the
general interest as politic of the State.

This is only possible since the level of development of fundamental rights
turns into the measure of advance and quality of constitutional life of the citizens.
The institutional perspective proposes to close the divorce between the subjective
rights of individuals and the objective rights of the State, through the proportional
guarantee of rights and constitutional obligations.

There is no pretension of reducing the reconstructing of the Constitutional
State only on the base of fundamental rights, but also, incorporating them to the ju-
dicial law through the techniques of the constitutional interpretation. In such sense,
there is a need to make an institutional perspective of the interpretation oriented to
concretizing.

The defense of the guarantee of fundamental rights and constitutional inter-
pretation are not only techniques that help purify the Constitution of formalist posi-
tivism, but, in this process, it is also necessary to organically strengthen the organic
charge of the constitutional justice. These are fundamental topics such as: the elec-
tion of constitutional magistrates, through the pre selection of the candidates and
evaluation. An adequate profile of the candidates requires preference to the candi-
dates that show a democratic trajectory, high juridical competence and professional
impartiality, compromise with popular will, tolerance and pluralism, as well as ca-
pacity to work in a group, without affection to the ethical and moral qualities.

In Peru, the constitutional justice is inserted in a political presidential regime,
characterized by instrumentalization of popular will, in agreement to the political
objectives and economic ones, efficiency, etc.

However, the alternative does not go through changing the presidential regime
for a parliamentarism, but rather, the presidentialism must control itself, cleaning the
impurities for the establishment of a real moderate presidentialism. For such reason,
there have been some constitutional reforms made to eliminate the excesses as well
as for those to be judicially controlled over the base of the Constitution.
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But, passing from a government of the people to a government of the law has
many times meant to enter to a government of the judges. In such sense, the relations
between the Tribunal and Judiciary have created new conflicts and dilemmas, since
ordinary justice usually challenges the supremacy of the constitutional interpretation
of the Tribunal. Since 2008, this is understood as a manifestation of the exercise of
constitutional justice as an instrument of the legal authoritarianism that appeals to
the hierarchy of the supreme interpreter of the Constitution rather than to the legiti-
macy of its rulings.

Therefore, there is a need to strengthen the constitutional jurisdiction in the
center of the pluralist and tolerant State, where the democratic legitimacy of pow-
er is justified from the existence of fundamental rights. But also, there has to be a
strengthening of implementation of the international law of human rights.

In such sense, it is important to point out that the democratization of the Con-
stitutional State, from this new century has strengthened the defense with the role
the ISHR has, which has allowed, among other things, to reopen a debate around the
level of intensity of the international protection of human rights on a national con-
text. The tendency of constitutional justice is to give the human rights treaties and its
jurisprudence a preferred position in front of the law.

However, the efficiency of the application of such international norms is sus-
tained—at last instance— in the balance of international power that assures the de-
fense of fundamental rights through international jurisdiction that requires for it to
function independently.

Nevertheless, the multilevel protection of fundamental rights cannot defend
itself from its enemies, basing itself in positive constructions and over formalized
interpretations that are also set apart from national reality. Therefore, the constitu-
tional jurisprudence has to change, strengthening its function of limitation of the
government by law. In other words, defending the order and values of the people,
proper of the principle of legal supremacy of the Constitution and democracy. This
is only possible if starting from recognizing the nature and political consequences of
constitutional justice.
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THE PRESPA AGREEMENT AS AN EXAMPLE OF PREVALENCE
OF THE MONIST APPROACH IN THE RELATIONSHIP BETWEEN
THE NATIONAL CONSTITUTION AND INTERNATIONAL LAW

Evangelos Venizelos*
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M3BopHa Hay4Ha cTatHja

The Prespa Agreement is of great “laboratory” interest as regards the relationship between
International Law and the national Constitution. It contains a number of explicit provisions
concerning its relationship with the national constitutions of the contracting states, especia-
lly that of the second party, i.e the Republic of North Macedonia. It once more brings and
reopens major theoretical issues concerning the internationalization of the Constitution and
the conflict on the primacy between the national Constitution and the International Law, the
classical distinction between the monist and dualist approach, the self-referential foundation
of the primacy of the national formal (written and rigid ) Constitution on the one hand and of
International Law on the other hand, in particular of international treaties in accordance wi-
th the provisions of the Vienna Convention on the Law of Treaties, but also far beyond them.
In this paper; I argue that the Prespa Agreement imposes an exemplary monist scheme. The
content of an international agreement - its crucial part - becomes the content of the national
Constitution of the Republic of North Macedonia through the revision procedure provided
for in the Constitution itself- In addition the contracting states explicitly undertake commi-
tments of constituent nature as regards the interpretation and invocation of their national
Constitution. These commitments are monist in nature as well, with International Law taking
precedence not only over future amendments, but also over any possible future interpretation
of the national Constitution.

Key words: Prespa Agreement, Internationalization of the Constitution; Constitutionalizati-
on of the International Law; monist and dualist approach, International Law and interpre-
tation of the national Constitution

* Professor of Constitutional Law at the Aristotle University of Thessaloniki, former Deputy Prime
Minister and Minister of Foreign Affairs of the Hellenic Republic
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The Prespa Agreement' is of great “laboratory” interest as regards the rela-
tionship between International Law and the national Constitution. It contains a num-
ber of explicit provisions concerning its relationship with the national constitutions
of the contracting states, especially that of the second party, i.e the Republic of North
Macedonia. It once more brings and reopens major theoretical issues concerning the
internationalisation of the Constitution and the conflict on the primacy between the
national Constitution and the International Law, the classical distinction between the
monist and dualist approach, the self-referential foundation of the primacy of the
national formal (written and rigid ) Constitution on the one hand and of International
Law on the other hand, in particular of international treaties in accordance with the
provisions of the Vienna Convention on the Law of Treaties, but also far beyond
them.

In this paper, I argue that the Prespa Agreement imposes an exemplary monist
scheme?. The content of an international agreement - its crucial part - becomes the
content of the national Constitution of the Republic of North Macedonia through
the revision procedure provided for in the Constitution itself’. In this respect, there
is no conflict on the primacy between the national Constitution and the concrete in-
ternational agreement, the reason of a future dispute is therefore eliminated. What is
more, in the international agreement itself, the contracting states explicitly undertake
commitments of constituent nature as regards the interpretation and invocation of
their national Constitution. These commitments are monist in nature as well, with
International Law taking precedence not only over future amendments, but also over
any possible future interpretation of the national Constitution®.

! «Final Agreement for the settlement of the differences as described in the United Nations Security

Council Resolutions 817 (1993) and 845 (1993), the termination of the Interim Accord of 1995, and the
establishment of a Strategic Partnership between the Parties.» Ratified by the Hellenic Republic with
law 4588/2029 (Official Gazette A’9 /25.1.2019).

2 From the extremely rich bibliography see Joseph Gabriel Starke, ‘Monism and Dualism in the Theory
of International Law’ (1936) 17 Brit. Y.B. Int’l L., pp 66-81; David Feldman, ‘Monism, Dualism and
Constitutional Legitimacy’ (1999) 20 Aust. YBIL, pp 105-126; Alexander Somek, ‘Kelsen Lives’
(2007) EJIL, vol 18, no 3, pp 409—451; Heribert Franz Koeck, ‘Alfred Verdross — A Visionary of
Contemporary Doctrine and Practice of International Law’, (2011), Studia Iuridica Toruniensia, tom
VIII, vol 8, pp. 7-33; Ian Bryan and Peter Langford, ‘Hans Kelsen’s Theory of Legal Monism. A Critical
Engagement with the Emerging Legal Order of the 1920s’ (2012) Journal of the History of International
Law 14, pp. 51-86; Torben Spaak, ‘Kelsen on Monism and Dualism’, in Marko Novakovic (ed.), Basic
Concepts of Public International Law: Monism and Dualism, (Faculty of Law University of Belgrade,
and others 2013), pp. 322-343; Lando Kirchmair, “Who Has the Final Say? The Relationship Between
International, EU and National Law’ (2018) EJLS - 10th Anniversary Conference Special Issue, pp.
47-100; Cheryl Saunders, ‘Constitutions and International Law’ (18 February 2020) International
IDEA https://www.idea.int/publications/catalogue/constitutions-and-international-law. See also,
European Commission for Democracy through Law (Venice Commission), Draft Report on Case-Law
Regarding the Supremacy of international Human Rights Treaties (on the basis of comments, by Olivier
Dutheillet de Lamothe), Study 304/2004; Stephanie Bourgeois, ‘The Implementations of the European
Convention of Human Rights at the Domestic Level’, in Alessia Cozzi et al, Comparison study of the
Implementation of the ECHR and the national Level, (Council of Europe 2016), pp 7 -28.

3 See the introductory note in this publication of the Constitution in the official site of the Government
of the Republic of North Macedonia

< https://vlada.mk/node/18024?In=en-gb >

* Article 4 of the “Final Agreement”: « 1. Each Party hereby commits and solemnly declares that noth-
ing in its Constitution, as it is in force or will be amended in the future, can or should be interpreted as
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The example of the Prespa Agreement is connected to all the major theoretical
issues concerning sovereignty as a common domain of national constitutions and
International Law (see below, 1). It is, after all, a prime twin example of the interna-
tionalization of the Constitution on the one hand, and the “constitutionalization” of
International Law on the other (see below, 2). The example of the Prespa Agreement
shows how easy and widespread the relativization of the national formal Constitu-
tion is, but also how the regulatory and guaranteeing content of the Constitution is
“augmented” through its cooperation with International Law (below, 3). The Prespa
Agreement is not an extreme, but a flexible version of the internationalization of the
Constitution (see below, 4). The common denominator of the choices made by the
Republic of North Macedonia, both in the field of International Law and in the field
of the national Constitution, through its revision or through commitments related
to its interpretation, is the exercise of its sovereignty by accepting restrictions that
contribute to the strengthening of the country’s international position (see below, 5).
The options included in the Prespa Agreement start from the basic provision of Arti-
cle 27 of the International Convention on the Law of Treaties, but are more specific,
detailed and comprehensive (see below, 6). The reservations on the interpretation of
the national Constitution included in the Prespa Agreement are of particular interest.
This technique, however, had already been applied in the 1995 Interim Accord (see
below, 7).

1. Sovereignty issues as a common field of the national constitution and
International Law

The subject matter of the national Constitution primarily concerns issues of
sovereignty® - the way in which state power is constituted and exercised. In several

constituting or will ever constitute the basis for any claim to any area that is not included in its existing
international borders,

2. Each Party undertakes not to make or to authorize any irredentist statements, and shall not endorse
any such statements by those who purport to act on behalf of, or in the interest of, the Party.

3. Each Party hereby commits and solemnly declares that nothing in its Constitution as it is in force or
will be amended in the future can or should be interpreted as constituting or will ever constitute the ba-
sis for interference with the internal affairs of the other Party in any form and for any reason, including
for the protection of the status and rights of any persons that are not its citizens.»

> More detailed presentation of my views Evangelos Venizelos, ‘State Transformation and the European
Integration. Project Lessons from the financial crisis and the Greek paradigm’ (February 2016) Center
for European Policy Center (CEPS), Special Report, no. 130 <https://www.ceps.eu/ceps-publications/
state-transformation-and-european-integration-project-lessons-financial-crisis-and/>. From the vast
relevant literature Tanja E. Aalberts, Constructing Sovereignty between Politics and Law (Routledge
2012), mainly pp. 10 et seq, 56 et seq, 62 et seq, 79 et seq; Stephen D. Krasner, Sovereignty — Organized
Hypocrisy (Princeton University Press 1999), especially pp. 5 et seq, 152 et seq and 184 et seq. On
the limitations of sovereignty due to participation in European integration, see indicatively Michael
Burgess and Hans Vollaard (eds), State territoriality and European integration (Routledge 2006); Glyn
Morgan, The Idea of a European Superstate: Public Justification and European Integration (Princeton
University Press 2005), mainly the chapters: 6 (‘A Post sovereign Europe’) and 7 (‘A Sovereign
Europe’); Jorg Gerkrath, ‘La figure de droit constitutionnel de “I’Etat intégré”: le cas du Grand-Duché
de Luxembourg’ in Christian Mestre (ed), Europe(s), Droit(s) européen(s), Liber Amicorum en [’hon-
neur du professeur Vlad Constantinesco (Bruylant 2015) , pp 271-286; Anne Wlazlak, L influence de la
construction communautaire sur la constitution frangaise (Droit. Université d’Avignon, 2013); Béligh
Nabli, ‘L’ Etat membre: 1" «hydre» du droit constitutionnel européen’, VIIéme congrés de I’AFDC,
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national constitutions, among these issues we can find crucial questions of national
identity, such as the name of the state, the - one or more - official language (s) of the
state, matters of nationality etc. In some constitutional texts, some of these issues
(such as the name or language) are taken for granted, while for some others (such as
nationality issues) there is a reservation in favor of the ordinary legislation to reg-
ulate the details. The rights of any national, religious or linguistic minority, issues
of border demarcation or the presence of a foreign military force in the territory, the
care for citizens residing outside the territory (who may be part of the electorate) are
also covered by the constitution. The main subject matter of the Constitution is, of
course, the organization of democratic institutions and functions, the guarantees of
the rule of law and the protection of human rights. The organizational, guaranteeing,
symbolic and legitimating functions of the Constitution are irreplaceable, a part of
these functions is nevertheless performed by International Law, mainly through the
international protection of democracy, the rule of law and human rights®.

The Constitution, as the main legal expression of state sovereignty, also deals
with the way in which international agreements are concluded, the international rep-
resentation of the country, the definition of the legal force of the International Law
(including customary law) in the domestic legal order, the participation of the state
in international organizations and regional integrations such as the EU, the transfer
of constitutional competences from national organs to organs of international organ-
1zations.

Article 28 (1) of the Greek Constitution’ and Article 118 of the Constitution of
the Republic of North Macedonia® regulate in a similar way the position of ratified
international treaties in the domestic legal order, with legal force higher than that of
ordinary laws, though they do not contain an explicit provision on the relationship
of the national Constitution itself with International Law. Therefore, it could be said
that on the basis of the provisions of Articles 28 (1) and 118 respectively, the two
constitutions follow the model of a mild dualism®, as the ratification of international
conventions (by law in Greece and according to the procedure generally provided
for in the Constitution in the Republic of North Macedonia) is required in order for

Paris, 25-27 septembre 2008, «Atelier n°1 : Constitution et Europe», p. 1., para Il (Les « pouvoirs con-
stitutionnels» de I’Etat membre)

¢ Dieter Grimm, ‘The Achievement of Constitutionalism and its Prospects in a Changed World’ in Petra
Dobner and Martin Loughlin (eds), The Twilight of Constitutionalism? (Oxford University Press 2010)
7 Article 28 (1) of the Constitution of Greece: «The generally recognised rules of international law, as
well as international conventions as of the time they are ratified by statute and become operative ac-
cording to their respective conditions, shall be an integral part of domestic Greek law and shall prevail
over any contrary provision of the law. The rules of international law and of international conventions
shall be applicable to aliens only under the condition of reciprocity. »

§ Article 118 of the Constitution of the Republic of North Macedonia: «The international agreements
ratified in accordance with the Constitution are part of the internal legal order and cannot be changed
by law.»

° Always useful the remarks made by C. Economides, ‘The elaboration of model clauses on the rela-
tionship between international and domestic law’ in European Commission for Democracy Through
Law, The Relationship between international and Domestic Law, Proceedings of the UniDem Seminar
Organised in Warsaw on 19-21 May 1993, p. 86 et seq
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them to be integrated into the pyramidal structure of domestic legal order with a
legal force superior to that of ordinary law.

However, since the formal (written and rigid) Constitution has prevailed
worldwide, the basic subject matter of the Constitution is the regulation of the man-
ner in which the (secondary) constituent power is exercised, with the establishment
of procedural and substantive limits that it must respect in order to ensure the rigidity
and primacy of the Constitution over ordinary legislation'®.

Constitutions, especially the founding constitutions of a new state or the first
in the constitutional history of a state (such as the 1991 constitution of today’s Re-
public of North Macedonia) which may have come from a secession or the disso-
lution of a federal state (such as the former Yugoslavia), are often accompanied by
preambles or declarations describing the historical foundation of the constitutional
developments and serving as a supplement to the interpretation of the individual
constitutional provisions''. Such was the content of the preamble of the first Greek
Constitution following the beginning of the 1821 Revolution- the 1822 Constitution
of Epidaurus, by which the Greek nation declared «its political existence and inde-
pendence».

2. The Prespa Agreement as a twin example of the internationalization of the
Constitution and the constitutionalization of International Law

It is therefore obvious that to a very large extent the subject matter of the
national Constitution coincides or intersects with the subject matter of International
Law, as the common object of both is the regulation of sovereignty issues, while it is
no longer easy to separate internal from external sovereignty issues'?. This is strongly
reflected in the matters of the protection of human rights, guarantees of the rule of
law (such as the separation of powers and the independence of the judiciary) and the
fundamental guarantees of the democratic principle (such as multipartyism and free
elections held at periodic intervals)'.

10 Kemal Gozler, Le pouvoir de révision constitutionnelle, Thése, Université Montesquieu - Bordeaux
IV, 1995 (Presses universitaires du Septentrion 1997); Xenophon Contiades and Alkmene Fotiadou,
‘Models of Constitutional Change’ in Xenophon Contiades (ed) Engineering Constitutional Change
(Routledge 2012). Especially for the Greek case, Evangelos Venizelos, ‘La Constitution hellénique
révisée de 2001 et I’actualit¢ du phénomene constitutionnel’ (2002) Revue Frangaise de Droit
Constitutionnel 51, pp. 515-536; Evangelos Venizelos, ‘The 2001 Revision of the Greek Constitution
and the Relevance of the Constitutional Phenomenon’ (2003) Jahrbuch des 6ffentlichen Rechts der
Gegenwart, Neue Folge/ Band 51, 2003, pp. 513-530 and in European Review of Public Law / Revue
Européenne de Droit Public 13.4, winter 2001, pp. 1291-1316.

" Liav Orgad, ‘The preamble in constitutional interpretation’ (2010) I*CON, vol. 8 no. 4, pp. 714-738
2See fn 5

13 Linos-Alexandre Sicilianos, L’'ONU et la démocratisation de I’Etat: systémes régionaux et ordre
Jjuridique universel, (preface B. B. Ghali), (Pedone 2000), mainly pp. 89 et seq, 121 et seq, 161 et seq,
217 et seq
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The twin phenomenon of the internationalization of the Constitution and the
constitutionalization of International Law ' has therefore developed internationally
a long time ago, mainly manifesting in two ways: First, the obligation to apply the
rules of International Law directly to the national legal order, not only at a level high-
er than that of ordinary law, but also at a level practically superior to the Constitution
through the interpretation of the Constitution in accordance with International Law
and in particular in accordance with the European Convention on Human Rights
(ECHR) ,or other similar regional conventions and the International Covenant on
Civil and Political Rights (OHCHR)'. Second, the international judicial review of
the national Constitution'® and, more specifically, of the way in which national -es-
pecially supreme and constitutional- courts interpret and apply the national Con-
stitution. This international control is intensively exercised by the European Court
of Human Rights (ECtHR). For EU Member States it is exercised by the Court of
Justice of the EU (CJEU). For countries participating in other regional organizations,
it is exercised by their respective regional courts or quasi-judicial bodies, and at the
international level, within the UN system, by the UN Human Rights Committee,
which exercises quasi-judicial review.

Of course, there are national constitutional and supreme courts that resist in-
ternational judicial review of the national Constitution and its subordination to the
supremacy of the European Convention on Human Rights (ECHR) or EU law. With-
in the EU, in major cases, national constitutional identity'” is invoked, the respect

14 Roumpini Michaloudi, L internationalisation des constitutions des Etats en crise: L’encadrement
du pouvoir constituant originaire par le droit international (Editions universitaires européennes
2014); Kévin Ferdinand Ndjimba, L internationalisation des Constitutions des Etats en crise : réfle-
xions sur les rapports entre Droit international et Droit constitutionnel, (Droit. Université Nancy 2,
2011); Andrzej Jakubowski and Karolina Wierczynska, Fragmentation vs the Constitutionalisation
of International Law. A Practical Inquiry, (Routledge 2016); Rossana Deplano, ‘Fragmentation and
Constitutionalisation of International Law: A Theoretical Inquiry’ (2013) European Journal of Legal
Studies, 6, issue 1, pp. 67-89; Erika De Wet, ‘The Constitutionalization of Public International Law’
in Michel Rosenfeld and Andras Sajo, Oxford Handbook of Comparative Constitutional Law, (OUP
2012), ch. 58; loannis Prezas, ‘L’internationalisation structurelle des systémes constitutionnels nation-
aux: les cas de la Bosnie-Herzégovine et du Kosovo’ in Pierre-Frangois Laval and Rémy Prouveze
(eds), L’ONU, entre internationalisation et constitutionnalisation (Pedone 2015), p. 33 et seq, Souhila
Canale, La justiciabilité de la Charte sociale européenne (Theése de doctorat en Droit Public, Nice,
2012)

15 Indicatively, Giorgio Repetto (ed), The Constitutional Relevance of the ECHR in Domestic and
European Law: An Italian Perspective, (Intersentia 2013); Jan Velaers, ‘Constitutional Versus
International Protection of Human Rights: Added Value or Redundancy? The Belgian Case, in the
Light of the Advisory Practice of the Venice Commission’ (2016) Revue interdisciplinaire d’études
juridiques, vol 77, no 2, pp. 265-295; Elisabetta Lamarque, ‘The Italian Courts and Interpretation
in Conformity with the Constitution, EU Law and the ECHR’ (2012) RIVISTA, no 4; Alec Stone
Sweet, ‘On the Constitutionalisation of the Convention: The European Court of Human Rights as a
Constitutional Court’ (2009) Revue Trimestrielle des Droits de I’Homme, vol. 80, pp. 923-944

1©See CASE OF XERO FLOR w POLSCE sp. z 0.0. v. POLAND, no 4907/18 (ECHR, 7 May 2021)

17 Alejandro Saiz Arnaiz and Carina Alcoberro Llivina (eds), National Constitutional Identity and
European Integration (Intersentia 2013); Stelio Mangiameli, ‘The European Union and the Identity
of Member States’ (2013) L’Europe en Formation, vol. 369, no 3, pp. 151-168; Loic Azoulai, The
Question of Competence in the European Union (OUP 2014); Monica Claes and Jan-Herman, ‘The
Protection of National Constitutional Identity and the Limits of European Integration at the Occasion
of the Gauweiler Case’ (2015) German Law Journal, vol 16, no 4, pp 917-970; Elke Cloots, ‘National
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of which is explicitly provided for by the Treaty on European Union (TEU) and
the key elements of which are national security issues'®. Otherwise, courts invoke
overstepping of the competences entrusted (“conferred competences principle”) by
the Member States to the EU and its institutions, such as the European Central Bank
(ECB). This is the famous « ultra vires»'” review.

Based on this typology, the Prespa Agreement, which contains provisions of
constitutional content and sets the amendment of the national Constitution of the
second party as a condition for its ratification and entry into force %, is a twin exam-
ple of the constitutionalization of International Law and the internationalization of
the national Constitution.

3. From the relativisation of the Constitution to the augmented Constitution”

The coexistence of several legal orders (in the European continent: national
and international, mainly in the form of the ECHR, and the EU legal order for EU
member states), each of which claims its own supremacy in its field of application,
is the cause of the following:

- first, the relativisation of the legal significance of the national formal Consti-
tution, which held the monopoly of supremacy in the national legal order into which
international conventions entered after their ratification

-on the other hand, it increases the guaranteeing and protective content of
the Constitution (augmented Constitution) in the field of democracy, the rule of law
and human rights, as the relevant guarantees are no longer merely national/consti-
tutional, but become European Union-wide for EU Member States and even inter-
national 2!. For this reason, conflicts on supremacy, especially between the national
Constitution and EU law, i.e. the invocation of the national constitutional identity,
by national constitutional or supreme courts, usually occur when EU law reduces or
may reduce national constitutional protection of the rule of law ( e.g. the limitations
as rule of substantive criminal law, where there is the rule of applying the most leni-
ent among more laws implemented successively, or the application of the strictest

Identity, Constitutional Identity, and Sovereignty in the EU’ (2016) Netherlands Journal of Legal
Philosophy, vol. 45, no 2, pp. 82-98; Federico Fabbrini, ‘The dangers of constitutional identity’ (2019)
European Law Journal, vol. 25, issue 4, pp. 457-473; Robbert Bruggeman and Joris Larik, ‘The Elusive
Contours of Constitutional Identity: Taricco as a Missed Opportunity’ (2020) Utrecht Journal of
International and European Law, vol. 35, no 1, pp. 20-34.

18 See CE Ass. 21 avril 2021, FRENCH DATA NETWORK e.a. n 0s 393099, 394922, 397844, 397851,
424717,424718.

1 See Weiss and Others C-493/17, EU:C: 2018: 100 <https://curia.europa.eu/juris/document/
document.jsf?text=&docid=208741&pagelndex=0&doclang=EN&mode=req&dir=&occ=-
first&part=1> and the decision of the Bundesverfassungsgericht (BVerfG) < https://www.bundes-
verfassungsgericht.de/e/rs20200505_2bvr085915en.html >. For a more detailed presentation of
my views, see also, Evangelos Venizelos, ‘Passive and Unequal: The Karlsruhe Vision for the
Eurozone’ (25 May 2020) Verfassungsblog, On Matters Constitutional < https://verfassungsblog.de/
passive-and-unequal-the-karlsruhe-vision-for-the-eurozone/>

20 Jasmina Dimitrieva and Lydia Tiede, ‘2019 global review of constitutional law: North Macedonia’
(2020) I*CON, vol. 18 no. 2, pp. 605-613

21 Evangelos Venizelos, ‘From the relativization of the Constitution to the “augmented Constitution™
(autumn/automne 2020) ERPL/REDP, vol. 32, no 3
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national constitutional rules to the European arrest warrant etc.). The contradiction
is that Member States invoke their national constitutional identity when accused of
violating the guarantees of the rule of law and deviating from EU principles.

Such a rich framework of international (and European) regulations on democ-
racy, human rights and the rule of law obviously limits the space for the national
constitutional legislator, because it introduces indirect non-amendment clauses (in-
direct entrenchment/eternity clauses) in order to ensure that the national Constitution
does not contradict International Law (mainly the ECHR) or EU law regarding its
member states?.

4. There are always extreme versions of the internationalization of the
Constitution: enforcement through international agreement

There are also cases in which the internationalization of the Constitution is
direct and concerns the way in which constituent power (mainly primary, but also
secondary) is exercised, when the national Constitution itself is the product of an in-
ternational settlement of interest to the international community and the international
legal order or is linked, for example, to an international dispute that has become the
subject of UN competence and in particular of UN Security Council competence. In
these cases, the constituent power itself is usually exercised in the form of an inter-
national convention to which the state the constitution of which is the subject matter
is not a contracting party, reflecting the international balance of power.

There are several examples, let us recall some. Japan® received a constitution
in the form of an order from the American commander of the occupying military
forces after World War II. The Republic of Cyprus® was established and acquired
a rather strict Constitution under the London and Ziirich international Agreements.
Bosnia and Herzegovina*® acquired a complex and “artificial” constitutional status

22 Oran Doyle, ‘Constraints on Constitutional Amendment Powers’, in Richard Albert, Xenophon
Contiades and Alkmene Fotiadou, The Foundations and Traditions of Constitutional Amendment,
(Hart Publishing 2017), chapter 3; Dieter Grimm, ‘Constituent Power and Limits of Constitutional
Amendments’ (2016) Nomos, Le attualita nel diritto 2; Gabor Halmai, ‘Internal and External Limits of
Constitutional Amendment Sovereignty, in Identity Politics’,
<https://www.eui.eu/Documents/DepartmentsCentres/Law/Professors/Halmai/Constitutional-
Amendment-Power.pdf> ;

Christos Giakoumopoulos, ‘La contribution du Conseil de I’Europe aux réformes constitutionnelles:
I’action de la Commission de Venise’, in Giuliano Amato, Guy Braibant and Evangelos Venizelos, The
Constitutional Revision in Today's Europe / La révision constitutionnelle dans |’Europe d’aujourd hui,
(European Public Law Series, 2002, vol. XXIX), p. 695 et seq.

# Typical examples are the 1959 London and Zurich International Agreements on the Constitution
of the Republic of Cyprus and the 1995 Dayton Peace Agreement on the Constitution of Bosnia and
Herzegovina.

24 Keigo Komamura, Legitimacy of the Constitution of Japan: Redux. Is an imposed constitution legit-
imate? (2010) , <https://sites.fas.harvard.edu/~rijs/crrp/papers/pdf/Komamura_Constitution.pdf>

2 A. Emilianides, Constitutional Law in Cyprus, (2" edn, Wolters Kluwer 2019)

2 Joannis Prezas, ‘L’internationalisation structurelle des systémes constitutionnels nationaux: les cas de
la Bosnie-Herzégovine et du Kosovo’ in Pierre-Frangois Laval and Rémy Prouveze (eds), L’'ONU, entre
internationalisation et constitutionnalisation (Pedone 2015), p. 33 et seq;
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under the Dayton Agreement. Greece?” acquired internationally recognised borders
and a monarchical constitution with the London Protocol (1830), concluded by the
monarchs of Great Britain, France and Russia without the participation of the newly
born Greek State.

5. The Republic of North Macedonia exercised its national internal and
external sovereignty by concluding the Prespa Agreement and amending its
national Constitution

The Republic of North Macedonia, acting as a sovereign state, decided with
its competent constitutional organs to conclude an international agreement with the
Hellenic Republic that resolves an international dispute that was pending for many
years before the UN Security Council and was brought before the International
Court of Justice in The Hague under the form of a dispute concerning the interpreta-
tion of the 1995 Interim Accord. The “final agreement” concluded on 17 June 2018
in Prespa is signed by the Foreign Ministers of the two states and witnessed by the
Special Envoy of the UN Secretary General®®. This international agreement entered
into force in accordance with the conditions® laid down in it and in the framework
of the Vienna Convention on the Law of Treaties.

The Agreement regulates issues that undoubtedly belong to the core of the
national sovereignty of the two contracting states and in particular of the second con-
tracting state, the Republic of North Macedonia. Among other things, there has been
agreement and regulation concerning issues related to the name of the state (Article
1 (3a))*, the nationality (citizenship) (Article 1( 3b))*!, the official language (Article
1( 3¢))*2, respect of existing borders, the explicit and definitive abandonment of any
irredentist policies (Article 3)*. Issues of identity have been agreed and regulated,

27 Nicholas Kaltchas, Introduction to the Constitutional History of Greece, (first published 1940,
Columbia University Press 1970 & Hellenic Parliament Publications 2010), pp.34-57

28 Matthew Nimetz, ‘The Macedonian “Name” Dispute: The Macedonian Question—Resolved?’ (2020)
Nationalities Papers, 48, no2, pp. 205-214

» See Final Clauses of the “Final Agreement”, Article 20

30 Article 1 (3a) of the “Final Agreement”: «Pursuant to those negotiations the following have been
mutually accepted and agreed:

a) The official name of the Second Party shall be the “Republic of North Macedonia”, which shall
be the constitutional name of the Second Party and shall be used erga omnes, as provided for in this
Agreement. The short name of the Second Party shall be “North Macedonia”.»

3T Article 1 (3 b) of the “Final Agreement”: «b) The nationality of the Second Party shall be Macedonian/
citizen of the Republic of North Macedonia, as it will be registered in all travel documents.»

32 Article 1 (3 ¢) of the “Final Agreement™: «c) The official language of the Second Party shall be
the “Macedonian language”, as recognised by the Third UN Conference on the Standardization of
Geographical Names, held in Athens in 1977, and described in Article 7(3) and (4) of this Agreement.»
3 Article 3 of the “Final Agreement”: «1. The Parties hereby confirm their common existing frontier
as an enduring and inviolable international border. Neither Party shall assert or support any claims to
any part of the territory of the other Party or claims for a change to their common existing frontier. In
addition, neither Party shall support any such claims that may be raised by any third party.

2. Each Party commits to respect the sovereignty, the territorial integrity and the political independence
of the other Party. Neither Party shall support any actions of any third party directed against the sove-
reignty, the territorial integrity or the political independence of the other Party.
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critical aspects of the ideological use of history have been prohibited (Article 6)*,
the content and the use of the terms “Macedonia / Macedonian” (Article 1 (3d))* has
been regulated. The Agreement also regulated foreign policy issues relating to the
accession of North Macedonia to NATO and its future accession process to the EU
in accordance with EU rules (Article 2)3.

These issues can obviously become and indeed have become the subject of
international agreement. The contracting parties are bound in the field of Internation-
al Law, have international responsibility, possess an understanding of the positive
attitude of the international community towards the Agreement and the prevalent

3. The Parties shall refrain, in accordance with the purposes and principles of the Charter of the United
Nations, from the threat or use of force, including the threat or use of force intended to violate their
common existing frontier.

4. The Parties commit not to undertake, instigate, support and/or tolerate any actions or activities of
a non-friendly character directed against the other Party. Neither Party shall allow its territory to be
used against the other Party by any third country, Organization, group or individual carrying out or
attempting to carry out subversive, secessionist actions, or actions or activities which threaten in any
manner the peace, stability or security of the other Party. Each Party shall communicate without delay
to the other Party any information in its possession regarding any such actions or intentions.»

3* Article 6 of the “Final Agreement”, supra note 4

35 Article 1 (3 d) of the “Final Agreement”: «d) The terms “Macedonia” and “Macedonian” have the
meaning given under Article 7 of this Agreement.»

3¢ Article 2 of the “Final Agreement”: «1. The First Party agrees not to object to the application by or the
membership of the Second Party under the name and terminologies of Article 1 (3) of this Agreement
in international, multilateral and regional Organizations and institutions of which the First Party is a
member.

2. The Second Party shall seek admission to International, multilateral and regional Organizations and
Institutions under the name and terminologies of Article 1 (3) of this Agreement.

3. Upon entry into force of this Agreement pursuant to its Article 1, the First Party shall ratify any of
the Second Party’s accession agreement to International Organizations, of which the First Party is a
member.

4. In particular with respect to the Second Party’s EU and North Atlantic Treaty Organization (“NATO”)
integration processes, the following shall apply:

a. The Second Party shall seek admission to NATO and the EU under the name and terminologies
of Article 1 of this Agreement. Accession to NATO and the EU will be under that same name and
terminologies.

b. Upon receiving the notice of the ratification of this Agreement by the Parliament of the Second Party,
the First Party shall promptly:

(1) notify the President of the Council of the EU that it supports the opening of the EU accession nego-
tiations of the Second Party under the name and terminologies of Article 1 of this Agreement.

(i1) notify the Secretary General of NATO that it supports the extension of an accession invitation by
NATO to the Second Party. Such support of the First Party is conditional, first, to an outcome of refe-
rendum, if the Second Party decides to hold one, consistent with this Agreement, and, second, to the
completion of the constitutional amendments provided for in this Agreement. Upon receipt of notifi-
cation by the Second Party concerning the completion of all its internal legal procedures for the entry
into force of this Agreement, including a possible national referendum with an outcome consistent with
this Agreement, and upon conclusion of the amendments in the Constitution of the Second Party, the
First Party shall ratify the Second Party’s NATO Accession Protocol. This ratification procedure shall
be concluded together with the ratification procedure of this Agreement.»
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reading of the Agreement by the UN?’, the EU*, NATO*, the Council of Europe®,
the OSCE*' and the permanent members of the Security Council*.

The Agreement establishes a dispute settlement system (Article 19)* provid-
ing for negotiations, recourse to the good offices of the UN Secretary General and
ultimately to the International Court of Justice, the jurisdiction of which is recog-
nised for any dispute relating to the interpretation or application of the Agreement.
The dispute may be brought before the International Court of Justice by agreement
(compromise) between the two parties, but may also be brought unilaterally by each
of the contracting states.

A dispute relating to the interpretation or application of the Agreement is obvi-
ously also any dispute concerning matters of a constitutional nature; matters which,

37Statementattributable to the Spokesman for the Secretary-General on PrespaAgreement, United Nations,
Secretary — General (13 February 2019),<https://www.un.org/sg/en/content/sg/statement/2019-02-13/
statement-attributable-the-spokesman-for-the-secretary-general-prespa-agreement™>

% Christina Vasilaki, ‘Mogherini: FYROM Name Change Deal Will Transform Entire South-East
Europe’ (EURACTILV, 15 October 2018)

< www.euractiv.com/section/enlargement/interview/mogherini-fyrom-name-change-deal-will-tran-
sform-entire-south-east-europe/ >; 2018 Report on the former Yugoslav Republic of Macedonia.
European Parliament resolution of 29 November 2018 on the 2018 Commission Report on the former
Yugoslav Republic of Macedonia (2018/2145(INI)), (2020/C 363/20), Official Journal of the European
Union, (29 November 2018)

< https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:520181P0480&rid=5>

3 “Statement by the Secretary General on the agreement between Athens and Skopje’, NATO,
(12 June 2018) <https://www.nato.int/cps/en/natohg/news 155937.htm>; Maria Elena Argano,
‘The Republic of North Macedonia is the new member of NATO’ (Le Portail De Référence Pour
L’espace De Liberté, Sécurité Et Justice 13 March 2018) <https://www.eu-logos.org/2019/03/13/
the-republic-of-north-macedonia-is-the-new-member-of-nato/>

4 Report, Doc. 14964, ‘Post-monitoring dialogue with North Macedonia’ (Parliamentary Assembly,
Council of Europe, 16 September 2019) <https://assembly.coe.int/nw/xml/XRef/Xref-XML2HTML-
en.asp?fileid=28112&lang=en>

I At the OSCE level, the following are indicative, letter on the Ratification of the Prespa Agreement. As
delivered by Acting Deputy Chief of US Mission to the Permanent Council, Vienna January 31, 2019,
U.S. Mission to the OSCE < https://osce.usmission.gov/ratification-of-the-prespa-agreement/>; Letter
on the Implementation of the Prespa Agreement. As delivered by Chargé d’Affaires of the US to the
Permanent Council, Vienna January 17, 2019, United States Mission to the OSCE, <https://www.osce.
org/files/pcdel0050%20usa%200n%20prespa%20agreement%201212pc%20en.pdf>

#2°U.S. Relations With North Macedonia’ (United States Department of State, 24 August 2020) <https://
www.state.gov/u-s-relations-with-macedonia/> ; ‘Russia recognizes Macedonia’s new official name’
(Russian News Agency, 18 March 2019) <https://tass.com/politics/1049239>

# Article 19 of the “Final Agreement”: «1. The Parties shall settle any disputes exclusively by peaceful
means in accordance with the Charter of the United Nations.

2. In the event that a Party considers that the other Party is not acting in accordance with the provisions
of this Agreement, this Party shall first notify the other Party of its concerns and shall seek a solution by
negotiation. If the Parties are unable to resolve the matter bilaterally, the Parties may agree to request
the Secretary-General of the United Nations to use his good offices to resolve the matter.

3. Any dispute that arises between the Parties concerning the interpretation or implementation of
this Agreement and not resolved according to the procedures referred to under Article 19(2), may be
submitted to the International Court of Justice. The Parties should first seek to agree upon a joint
submission to said Court regarding any such dispute. However, if agreement is not reached within
six months, or such longer period as the Parties shall mutually agree, then any such dispute may be
submitted by either Party individually.»
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pursuant to the Agreement, are regulated by the national Constitution, matters which
may become the subject of a subsequent amendment of the national Constitution or
which concern the binding interpretation of the national Constitution under Article
6 of the Agreement (see below, 7). According to the Agreement, the way in which
constituent power is exercised and the interpretation of the national Constitution are
transferred from the field of domestic legal order and the jurisdiction of the national
constitutional justice to the field of international legal order and the jurisdiction of
international justice, more specifically the International Court of Justice. The nation-
al constitution is subject to international judicial review, this time not by the ECtHR
(for members of the ECHR) or the CJEU (for the EU Member States), but by the
International Court of Justice, the decisions of which are binding on the parties and
override those of national institutions, including national courts.

6. From Article 27 of the Vienna Convention on the Law of Treaties to the
more specific provisions of the Prespa Agreement

Let us assume for now, just for the purposes of our analysis, that the relevant
provisions are present in the Prespa Agreement and in the relevant UNSC resolution
that welcomed and supported the Agreement as a resolution of the pending interna-
tional dispute, without amendment of the national Constitution. In this case too, the
two contracting parties would not be able to invoke their national legislation and,
more specifically, their national constitutions in order not to comply with their rele-
vant international obligations, assuming the responsibility and the legal and political
cost.

According to Article 27(1) of the Vienna Convention on the Law of Treaties,
which also applies as customary law, since it reflects generally accepted rules: “A
party may not invoke the provisions of its internal law as justification for its failure
to perform a treaty.”* I am not even referring to Articles 45 et seq. of the Vienna
Convention due to the internationally known circumstances under which the Prespa
Agreement was negotiated and concluded with the continuous and active participa-
tion of the UN Secretary General, the EU and the US.

This approach however, based on the self-referential foundation and force of
International Law, is correct according to it, but it would leave open -at least at the
level of domestic legal order - the question of the classical conflict between the
monist and dualist approach and thus the question of primacy between a national
Constitution and an international agreement concluded and ratified by law.

# Qlivier Corten and Pierre Klein (eds), The Vienna Conventions on the Law of Treaties (OUP 2011).
See also the comments: Annemie Schaus, ‘Article 27’ (1969) and Maxime Didat ‘Article 27° (1986),
in Olivier Corten and Pierre Klein (eds), The Vienna Conventions on the Law of Treaties, (OUP 2011);
Oliver Dorr and Kirsten Schmalenbach, “Article 27. Internal law and observance of treaties’ in Oliver
Dorr and Kirsten Schmalenbach (eds) Vienna Convention on the Law of Treaties (Springer 2012), pp
453 -473; Mark E. Villiger, ‘Article 27: Internal Law and Observance of Treaties’ in Mark E. Villiger,
Commentary on the 1969 Vienna Convention on the Law of Treaties (Brill | Nijhoft 2009), pp. 369-376.
For a different perspective, see: Igor Janev, ‘Legality of the Prespa Agreement Between Macedonia
and Greece’ (2019) Journal of Political Science and International Relations, vol 2, issue 2, pp. 50-59.
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At the political level, the dualistic approach would allow any current or future
dissenters to the Prespa Agreement to invoke the non-amended national constitution-
al text, even if this attitude caused serious problems to the country’s international
standing and credibility .

Obviously for these political reasons, the Prespa Agreement explicitly linked
the conditions of its ratification by the second contracting party (the Republic of
North Macedonia) and its entry into force to the amendment of the country’s Con-
stitution and its explicit and solemn adaptation to the provisions of the Agreement
(Article 1(11))*.

First of all, it is legally an international commitment by the country to initiate
the process of amending the Constitution and to exercise it in a specific way. The
(secondary) constituent power became the subject of international negotiation and
commitment, because the body competent under the national Constitution (i.e. the
Parliament), which was different from the one that concluded the Agreement (i.e. the
Government), agreed and as a result politically accepted to exercise its constituent
power in this particular way. The international balance of power, reflected in an
international convention, was thus transformed into an internal balance of political
(electoral and parliamentary) forces that decide to proceed to a constitutional amend-
ment, as provided for in the national Constitution itself. Both International Law and
the domestic constitutional process are directly related to the correlations of forces
and reflect them with a sense of realism and a sense of the long historical time.
This political and historical background is clearly seen in the coupling of the Prespa
Agreement with the amendment of the Constitution of the “Republic of Macedonia”
which thus becomes the Constitution of the Republic of North Macedonia“®.

As stated in the note accompanying the official text of the Constitution on the
website of the Government of the Republic of North Macedonia:

“Amendments XXXIII to XXXVI amended the Constitution to allow for the
implementation of the Final Agreement for the Settlement of the Differences as, De-
scribed in the United Nations Security Council Resolutions 817 (1993) and 845
(1993) the Termination of the Interim Accord of 1995, and the Establishment of
a Strategic Partnership between the Parties, which was signed on 17 June 2018
in Prespa, Greece. Under Amendment XXXIII, the words “Republic of Macedonia”
were replaced with the words “Republic of North Macedonia” and the word “Mac-
edonia” was replaced with the words “North Macedonia”, except in Article 36
of the Constitution. Thus, as of the date of entry into force of these amendments,
the constitutional name of the country became the Republic of North Macedonia.”

4 Article 1 (11) of the “Final Agreement”: «Procedures for the prompt amendment of the Constitution
of the Second Party, in order to fully Implement the provisions of this Agreement, shall commence upon
ratification of this Agreement by Its Parliament or following a referendum. If the Second Party decides
to hold one.»

 In the present study we do not refer to the internal political disagreements and conflicts in North
Macedonia regarding the conclusion and ratification of the Prespa Agreement or to the referendum that
was held without sufficient participation.
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Second, legally, this is a very interesting transgression of the classical debate
on monism and dualism in the relationship between the national Constitution and
International Law*’. In the case of the Prespa agreement, the national Constitution
explicitly adopts and incorporates, through its revision, the provisions of an inter-
national convention. Let us look at another relatively recent example in the field
of economic governance and the national economic constitution: The Treaty on
Stability, Coordination and Governance (TSCG), concluded in 2012 by most EU
Member States, explicitly provides that the contracting parties undertake to adapt
their national constitutions or at least their national budgetary legislation - which is
usually based on relevant constitutional provisions - to the Stability Pact indicators.
The contracting states have assumed an international obligation regarding the way
in which they exercise their (primary or secondary) constituent power. The organs
of the contracting states that had the power to conclude and ratify this multilateral
agreement preceded the national constitutional organs responsible for the exercise of
constituent power- practically the amendment function*.

7. The reservations on the interpretation of the national Constitution as a
clause of an international agreement - From the Interim Accord to the Prespa
Agreement

Moreover, in Article 4% the Prespa Agreement explicitly provides for some
interesting reservations regarding the interpretation of the national constitutions of
the contracting parties, the Hellenic Republic and the Republic of North Macedonia.
This reservation of interpretation®® concerns the current Constitution, the Constitu-
tion after any amendment (not only the first one, which is explicitly provided for the
Constitution of North Macedonia as a condition for the ratification and entry into
force of the Agreement), but also any current or future interpretative approach to
the national Constitution, political or legal, legislative or judicial. The Agreement
explicitly prohibits any interpretative approach -and thus any invocation of the na-

47 see fn 2

* Eoin O’Malley, ‘Sovereignty, the Constitution and the ‘fiscal compact” (Irish Politics Forum, 12
December  2011)  <https://politicalreform.ie/2011/12/12/sovereignty-the-constitution-and-the-fis-
cal-compact-treaty/>. See also, Anna Kocharov (ed.), Another Legal Monster? An EUI Debate on
the Fiscal Compact Treaty’ (2012) EUI LAW < https://cadmus.eui.eu/handle/1814/21496>; Federico
Fabbrini, ‘The Fiscal Compact, the “GoldenRule”, and the Paradox of European Federalism’ (2013)
Boston College International and Comparative Law Review, vol. 36, issue 1, pp. 1-38.

4 See again, Article 4 of the “Final Agreement”: «1. Each Party hereby commits and solemnly declares
that nothing in its Constitution, as it is in force or will be amended in the future, can or should be inter-
preted as constituting or will ever constitute the basis for any claim to any area that is not included in
its existing international borders,

2. Each Party undertakes not to make or to authorize any irredentist statements, and shall not endorse
any such statements by those who purport to act on behalf of, or in the interest of, the Party.

3. Each Party hereby commits and solemnly declares that nothing in its Constitution as it is in force
or will be amended in the future can or should be interpreted as constituting or will ever constitute
the basis for interference with the internal affairs of the other Party in any form and for any reason,
including for the protection of the status and rights of any persons that are not its citizens.»

3 Alexandre Viala, Les réserves d’interprétation dans la jurisprudence du Conseil constitutionnel,
(L.G.DJ. 1999); Kristen Walker, ‘International Law as a Tool of Constitutional Interpretation’ (2002)
Monash U. L. REV,, vol 28, no 1, pp 85-102
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tional Constitution- in order to claim any territory and change existing international
borders (paragraph 1) or in order to seek to interfere in the internal affairs of the
contracting state “in any form and for any reason, including for the protection of the
status and rights of any persons that are not its citizens” (paragraph 3).

It is useful to recall at this point that in the Interim Accord’’ signed in New
York on 13 September 1995, between Greece and the Former Yugoslav Republic of
Macedonia and registered at the UN on 13 October 1995, the following was provid-
ed for in Article 6:

“1. The Party of the Second Part hereby solemnly declares that nothing in its
Constitution, and in particular in the Preamble thereto or in Article 3 of the Consti-
tution, can or should be interpreted as constituting or will ever constitute the basis
of any claim by the Party of the Second Part to any territory not within its existing
borders.

2. The Party of the Second Part hereby solemnly declares that nothing in its
Constitution, and in particular in Article 49 as amended, can or should be interpreted
as constituting or will ever constitute the basis for the Party of the Second Part to
interfere in the internal affairs of another State in order to protect the status and rights
of any persons in other States who are not citizens of the Party of the Second Part.

3. The Party of the Second Part furthermore solemnly declares that the inter-
pretations given in paragraphs [ and 2 of this Article will not be superseded by any
other interpretation of its Constitution.”

Consequently, commitments at the constitutional level had been undertaken
by today’s Republic of North Macedonia, through an international agreement, since
the conclusion and entering into force (via a simplified procedure) of the Interim Ac-
cord, which provided in its Article 6 that it constituted a binding and thus “authentic”
interpretation of the national Constitution. Thus, already since the Interim Accord
and without having followed the procedure for the amendment of the national Con-
stitution, the then second contracting party had accepted, firstly, that in the field of
International Law the provisions of the Interim Accord take primacy over the nation-
al Constitution. It had also accepted that it could not invoke its national law and even
its national Constitution to disregard, violate or circumvent obligations assumed un-
der the Interim Accord, as provided for in Article 27(1) of the Vienna Convention on
the Law of Treaties. Moreover, with regard to its internal legal order, at its apex even,
it was internationally bound and self-limited in the exercise of secondary constituent
power and in the exercise of the power of interpretation of the Constitution by the
legislature, judicial and administrative organs. For the matters covered in Article 6 of
the Interim Accord, the interpretation and the way of the invocation of the national
Constitution must be mandatory, as stipulated in the Interim Accord, without any
possibility for interpretative or other bypass or circumvention - without even the
possibility of producing an informal constitutional change®? of a different content.

5! Interim Accord between Greece and the Former. Yugoslav Republic of Macedonia, United Nations -
Treaty series / Nations Unies - Récueil des traités, 1995 , pp.3-18, Numéro 32193.

32 Manon Altwegg-Boussac, Les Changements Constitutionnels Informels (Institut Universitaire
Varenne 2013); Reijer Passchier, Informal Constitutional Change: Constitutional Change Without
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Therefore, already since the 1995 Interim Accord, the interim international
name and all related issues are regulated not only as a subject of International Law,
but also as a subject of the national Constitution, its possible amendment and its
interpretation and application.>

According now to the Prespa agreement the content of an international agree-
ment becomes, at least as regards the most essential matters, the content of the na-
tional Constitution and the national legal order. This is done directly and explicitly
as a manifestation of a monist perception that ensures the primacy of International
Law and leaves no doubt as to the content of Article 27(1) of the Vienna Convention
on the Law of Treaties.

8. Final thoughts

It is therefore obvious that the Prespa Agreement has achieved a very interest-
ing settlement of the relationship between the national Constitution and International
Law by providing for and imposing the amendment of the national Constitution of
the Republic of North Macedonia, so that the content of the Agreement becomes ex-
plicitly the content of the Constitution, the interpretation of which is also internation-
ally binding in regard to the crucial issues; this is a settlement of monist perception,
in line with the provisions of the Vienna Convention on the Law of Treaties. This
settlement aspires to transcend any possible conflict on primacy, as it forms a com-
mon and uniform regulatory field for International Law and national constitutions.

Formal Constitutional Amendment in Comparative Perspective, (Dissertation (PhD thesis) Leiden
University, Oct 9, 2017).

3 This obviously does not mean that there were no problems and disagreements that led to the
International Court of Justice in The Hague.
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MEASURES OF REDRESS IN THE JURISPRUDENCE OF THE
EUROPEAN COURT OF HUMAN RIGHTS

Dragoljub Popovi¢*

341.231.14:341.24]:342.4
347.952:[341.645.5:341.231.14(44)(094.9)
V3BopHa Hay4Ha cTaTHja

The Court interpreted its powers under both Articles 41 and 46 of the Convention to develop
measures of redress, which can be either individual or general, in character. The concept of
measures of redress was shaped in the Court’s jurisprudence with a view to the general prin-
ciples guiding execution of the Court’s judgments. It represents a contribution of the Court's
practices to the treasury of the human rights’ protection. The concept by its nature raises
issues of international human rights law, as well as of constitutional law.

1. Introduction

One of the outstanding trends in the recent developments of constitutional law
consists in the internationalisation of that area. Provisions stemming from the inter-
national law constantly penetrate constitutional texts of the nation-states. Among
the provisions adopted from the international law those concerning human rights
are by far the most numerous. It has been remarked among scholars that, “the most
important way the constitutions may become international or internationalized is by
the incorporation of international human rights treaties and norms into domestic con-
stitutions”.> When international human rights provisions become incorporated into
the domestic constitutional order a question inevitably arises, whether it is domestic
constitutional law that will take precedence over international law? The answers to
this vary. They may consist in the supremacy of international law over constitutional
law, or vice versa, which finally leads to the issue of direct and indirect effect of in-
ternational law. A direct effect of international law exists when a domestic court may
directly apply an international rule, rendering illegal a contrary rule of the domestic
law.? That is the way in which some constitutions give priority to the application of
international law over domestic constitutional order.

There are constitutions that expressly provide for interpretations consistent
with international law. Thus, for instance the Constitution of South Africa gives pref-

" Attorney-at-Law, Professor at the Union University School of Law in Belgrade/Serbia and former
Judge of the European Court of Human Rights.

2 Wan-Chen Chang and Jiunn-Rong Yeh, Internationalization of Constitutional Law, in: M.Rosenfeld/A.
Sajo, The Oxford Handbook of Comparative Constitutional Law (OUP 2013), 1167. The authors refer
to the Annex I of the Constitution of Bosnia and Herzegovina as to a typical example.

3 Anne Peters and Ulrich K Preuss, International relations and international law, in : M.Tushnet/
Th.Fleiner/Ch.Saunders, Routledge Handbook of Constitutional Law (Routledge, London and New
York 2013), 36-41.
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erence to the interpretation of any legislation consistent with international law over
an inconsistent interpretation. Similarly, the Constitution of Serbia provides for the
interpretation of the norms concerning human and minority rights consistent with the
international standards of human and minority rights and the practices of internation-
al bodies providing protection of such rights.*

Constitutional provisions that have just been referred to, demonstrate how the
international law influences courts’ decisions at the level of national jurisdictions.
Case law of the international courts and tribunals has become not only a source of
inspiration, but also a proper authority before domestic courts. That is why the aca-
demics active in the field of comparative law nowadays include international courts
and their case law as “part of their scholarly canons”. This has especially been the
case with the European Court of Human Rights and its jurisprudence.’

The Court has developed a specific concept, which is labelled as measures of
redress. The pattern emerged from the interpretation of the Convention text. It finds
grounds in the Court’s powers contained in Article 46 of the Convention. The imple-
mentations of the Court’s measures of redress have displayed the interconnections
between the national and international levels of protection of human rights.

Discussing measures of redress in the Court’s jurisprudence calls for analysis
of the text of Article 46 of the Convention (2). It should further include the general
principles concerning execution of the Court’s judgments (3), the emergence of the
concept (4), as well as the case law developments in regard of measures of redress

(5).
2. Article 46 of the Convention

Throughout decades of implementation of the Convention there have been
alterations in the text of its Article 46.° At the very beginning there were two pro-
visions (former Articles 53 and 54), which the 11" Additional Protocol to the Con-
vention merged into Article 46 under the title Binding Force and Execution of Judg-
ments. The expression ‘binding force’ however does not appear in the text of the
provision. Article 46 was short and had only two paragraphs. Its paragraph 1 pro-
vided for the Contracting Parties to the Convention to abide by the final judgment
of the Court in case to which they were parties. Paragraph 2 of the Article read that
the final judgment of the Court “shall be transmitted to the Committee of Ministers,
which shall supervise its execution”. Most of the developments, which are to be sub-
ject of analysis in this paper, occurred under the rules just mentioned. However, the
developments of the case law and the Court’s practices led to redrafting of Article 46.

In the current settlement under the 14" Additional Protocol to the Convention
Article 46 consists of five paragraphs. The first two of them remained the same as
in the previous version of the text. The three paragraphs that have been added to
the Article provide for the powers of the Committee of Ministers, as well as of the

4 cf. Art. 233 of the Constitution of South Africa and Art 18 of the Constitution of Serbia

> Chang and Yeh, Internationalization of Constitutional Law, 1166. The European Court of Human
Rights will in this paper be referred to as the Court, and the Convention for the Protection of Human
Rights and Fundamental Freedoms of 1950 will be referred to as the Convention.

¢ On the entire evolution of the text cf. William S. Schabas, The European Convention on Human Rights
— A Commentary (OUP 2015) 861-73
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Court itself either in situations in which the execution of a judgment is hindered, or
when the Court finds a violation of paragraph 1 of the Article. Paragraph 5 of Article
46 refers to measures to be considered in case a Contracting Party is in violation of
Article 46.1. That notion nevertheless does not properly correspond to the one of the
measures of redress, the concept that emerged in the Court’s jurisprudence, which is
here subject to research. Measures of redress are tools of the execution of the Court’s
judgments.

3. General principles guiding execution of the Court’s judgments

General principles guiding execution of the Court’s judgments were shaped
both in the Court’s case law and in the practices of the Committee of Ministers.
Two principles deserve to be outlined. The first is the integral restitution (restitutio
in integrum), and the second is the freedom of the respondent state to determine the
means by which it will discharge its obligation to abide by the final judgment of the
Court. The first principle originates mostly in theoretical and logical considerations,
whereas the second is rooted in international law.

The Court clearly posed the first rule of principle in regard to the execution
of judgments in Papamichalopoulos case. The military government of Greece had
deprived of their possessions the owners of certain plots of land at the coast. The
land was assigned to the command of the Navy for construction of a naval base and
resorts for officers and their families. After the fall of the military regime the owners
were unable to restore their property, which made them file applications with the
Court.

The Court found a violation of Article 1 First Protocol in this case, on the
grounds of the applicants’ “loss of all ability to dispose of the land in issue”.” The
Court delivered another judgment in the same case, concerning former Article 50
of the Convention, which afterwards became Article 41. In that second judgment
the Court spelt out the rule of principle on the execution of judgments. It reads, “a
judgment in which the Court finds a breach imposes on the respondent State a legal
obligation to put an end to the breach and make reparation for its consequences in
such a way as to restore as far as possible the situation existing before the breach”.®
The wording used in the case under discussion followed a dictum of a previous judg-
ment, given on the issue of just satisfaction in a case against Belgium. The case was
Piersack v Belgium.’

The doctrine is unanimous in opinion that the Court’s dictum in the 1995
judgment in Papamichalopoulos, following Piersack in wording, contains a general
rule on the execution of judgments.'® Logical considerations guided the Court in the
specific circumstances of the case to formulate a general rule, which is theoretic in

" Papamichalopoulos and Others v Greece 14556/89 (1993), par. 45

8 Papamichalopoulos and Others v Greece (Article 50) 14556/89 (1995), par. 34

° Piersack v Belgium (Article 50) 8692/79 (1984), par. 12

10 Frédéric Sudre, Droit européen et international des droits de I’homme (11¢ édition PUF 2012), 830-1,
842-3; Harris, O’Boyle & Warbrick, Law of the European Convention on Human Rights (Third edition
OUP 2014), 157; Schabas, The European Convention on Human Rights — A Commentary, 868; also
among many others the author of this paper in his manual, cf. Dragoljub Popovi¢, European Human
Rights Law — A Manual (Eleven International Publishing, The Hague 2013), 335
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appearance. It provides for integral restitution, which means in principle the res-
toration of the situation that had existed before the respondent state committed a
violation of the Convention.

The second rule of principle in respect of the execution of judgments finds
its origin in the international law. The Contracting Parties to the Convention are
sovereign states. As such they are equal in their entitlements under international law
and their sovereign rights should not be interfered with. This leads to the conclusion
that even if the Contracting Parties agreed to abide by final judgments of the Court,
they can by no means become addressees of the Court’s instructions how to act. The
binding force of the Court’s judgments on one hand had to be reconciled with the
sovereignty of states Contracting Parties to the Convention on the other. Therefore,
in principle the state that has to abide by a judgment is free to choose how to do it,
or in other words, Contracting Parties are free to determine the means of discharg-
ing their obligations, as regards the execution of judgments of the Court. The Court
clearly stated this fundamental rule in the case Verein gegen Tierfabriken Schweiz
(VgT) v Switzerland (No 2). The case was about a refusal to broadcast a television
commercial, which continued at the national level despite the Court’s finding of a vi-
olation of the Convention. The rule says, “the respondent State in principle remains
free to choose the means by which it will discharge its obligations under Article 46.1
of the Convention”. The Court ruled in the same judgment that “a total or partial
failure to execute a judgment of the Court can engage the State Party’s international
responsibility”.!!

The Court thus anchored the rule of principle on the execution of its judg-
ments in the international law. International responsibility of a Contracting State
may come into play for a breach of the Convention and for failing to comply with
the Court’s judgment. Notably, because Contracting Parties are sovereign states they
must be free to choose the means of discharging their obligations under international
law. However, when the judgment in the case against Switzerland just mentioned
was rendered in 2009 the Court was in the position to summarise in its text the out-
come of previous developments regarding measures of redress.

4. Emergence of the concept

The concept of measures of redress emerged under Article 46 of the Conven-
tion in the text that was valid under the regime of the 11" Additional Protocol. It was
a product of conjunction of Article 46 with Article 41 of the Convention, providing
for just satisfaction in the light of the Court’s ruling in Papamichalopoulos and Oth-
ers. The leading case was Scozzari and Giunta v Italy. Article 8 of the Convention
was at issue in the case. Two sons of a family that suffered problems were put in a
social care institution, which turned out to be inadequate. The applicants’ complaints
concerned suspension of parental rights of the mother, the conditions of social care,
as well as the authorities’ delay allowing the mother regular contacts with her chil-

W Verein gegen Tierfabriken Schweiz (VgT) v Switzerland (No 2) 32772/02 (2009) GC, par. 88 and 85;
on the case cf. Harris, O’Boyle & Warbrick, Law of the European Convention on Human Rights, 192-3

94



Dragoljub Popovi¢:MEASURES OF REDRESS IN THE JURISPRUDENCE OF THE . ..

dren.'> The Court found violations of Article 8 in this case on two counts. First, the
authorities failed to strike a fair balance between the interests of the children and
their mother and second, the authorities failed to “show the degree of prudence and
vigilance required in such a delicate and sensitive situation”."

Having found violations in this case the Court went on to rule on just satis-
faction under Article 41 of the Convention. It was in that part of the judgment that
the Court considered and mentioned measures of redress, making reference to the
judgement in Papamichalopoulos and Others. The Court went beyond just satisfac-
tion. The relevant part of the judgment reads, “a judgment in which the Court finds
a breach imposes on the respondent State a legal obligation not just to pay those
concerned the sums awarded by way of just satisfaction, but also to choose, subject
to supervision by the Committee of Ministers, the general and/or if appropriate indi-
vidual measures to be adopted in their domestic legal order to put an end to the viola-
tion found by the Court and to redress so far as possible the effects”. The grounds for
such a conclusion were laid down in Article 46 of the Convention.'* The Court thus
introduced the concept of measures of redress ruling under Article 41, but mention-
ing Article 46 of the Convention, and indeed interpreting its powers under the latter
provision. The Court did it in view of its own previous ruling in Papamichalopoulos
and Others, based on Article 41 (former Article 50) of the Convention.

Nine years later, revisiting its stance on the issue and confirming it, the Court
used almost the same wording. It was in the abovementioned case of Verein gegen
Tierfabriken v Switzerland that the Court referred to both judgments in Papamich-
lopoulos and Others and to Scozzari and Giunta. The Court ruled the State Party
was under obligation to take measures, either individual or general, with the aim to
put the applicant as far as possible in the position “he would have been in had the
requirements of the Convention not been disregarded.”"

5. Case-law developments

There has been evolution of the Court’s case law between the cases of Scozzari
and Giunta v Italy and Verein gegen Tierfabriken v Switzerland. The Court prudently
developed its stance towards the measures of redress, shaping the concept in its juris-
prudence. The Court’s standpoint had indeed been announced in a judgment given in
a case against Italy even before Scozzari and Giunta. The case was Bottazzi v Italy,
in which the issue was the length of proceedings at the national level of jurisdiction.'®
The Court found for the applicant on the grounds that the length of proceedings at the
domestic level of jurisdiction had been excessive. At the same time the Court drew
attention to the fact that since 1987 it had delivered 65 judgments in which it found
violations of Article 6.1 of the Convention, because domestic proceedings exceeded
reasonable time. The Court therefore stated that there had been “an accumulation of
identical breaches”. The breaches, in the Court’s view, reflected a continuing situ-

12 Scozzari and Giunta 39221/98, 41963/98 (2000) GC, par. 11-70 (Facts) and 130 (Complaints)
13 Ibid. par. 183 and 216

14 Ibid. par. 249

15 Verein gegen Tierfabriken Schweiz (VgT) v Switzerland (No 2) 32772/02 (2009) GC, par. 85

16 Bottazzi v Italy 34884/97 (1999) GC
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ation that had not been remedied. To this the Court added that the accumulation of
breaches constituted “a practice incompatible with the Convention™.!?

The approach to the problem in Bottazzi appears to be a predecessor of a spe-
cial type of judgments, which are known under the name of pilot judgments, which
are regulated by a special procedure provided for by the Rules of Court. In a pilot
judgment the Court identifies both the nature of a structural systemic problem or
other dysfunction as established and the type of remedial measures the Contracting
Party is to take at the domestic level. The Court indicates such measures in the opera-
tive part of the judgment.'® In Bottazzi the Court indicated the systemic problem, but
did not go any further, so as to indicate the measures at the domestic level required
to cope with it. Moreover, the Court’s indication of the problem found its place in the
text of the judgment outside its operative part, which makes the judgment different
from the pilot judgments that have their own line of evolution and do not fall within
the scope of this paper."”

The Court took a cautious approach and started indicating in the text of judg-
ments certain measures considered appropriate to set right the situation at the domes-
tic level. Such indications were not binding, but they were nevertheless persuasive.
The Court was driven by the circumstances existing in particular cases. Thus, in
Gencel v Turkey the applicant complained of having been sentenced by a specialised
tribunal — the State Security Court. The bench of the tribunal included judges who
were Army officers. As such they were subject to military discipline and the chain of
command, which made the applicant complain of their lack of independence and im-
partiality. The Court found a violation of Article 6 of the Convention for that reason
and remarked in the text of the judgment that the most appropriate remedy would be
reopening of proceedings at the domestic level before an independent and impartial
tribunal .

The Court maintained its position taken in Gencel in the case of Ocalan v
Turkey.?' The State Security Court sentenced the leader of the Kurds in Turkey. The
Court found a violation of Article 6 and indicated a measure of redress stating, “A
retrial or reopening of the case, if requested represents in principle an appropriate
way of redressing the violation”.?? Although the Court’s approaches to the measures
of redress in the two cases mentioned were identical in substance there were never-
theless some important differences between the two. Firstly, Ocalan v Turkey was
a Grand Chamber case. Secondly, the Court indicated an appropriate measure of
redress in Gencel in the part of the judgment concerning the application of Article 41
of the Convention. There was no mention of Article 46. On the contrary in Ocalan
the Court indicated the measure of redress while applying both Articles 41 and 46
of the Convention. Moreover, delivering judgment in the case of Ocalan in 2005,
less than two years after the ruling in Gencel the Grand Chamber of the Court made

17 Ibid. par. 22

18 Rules of Court (1. January 2016) 61.3 Cf. Schabas, ibid, 870-1, Harris, O’Boyle & Warbrick, ibid,
164

Y On pilot judgments cf. Schabas, ibid. 870-1; Anne Peters, Tilmann Altwicker, Europdische
Menschenrechtskonvention (Verlag C.H.Beck Miinchen 2012), 289-91; Popovié, European Human
Rights Law — A Manual, 104-6, 338-9;

2 Gencel v Turkey 53431/99 (2003) par. 27

2 Ocalan v Turkey 46221/99 (2005) GC

2 [bid. par. 210
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ample references. They found place in par. 210 of the judgment, along with the in-
dication of the measure of redress. The Court referred to Scozzary and Giunta, and
among other authorities also to two cases in which the Court delivered judgments in
2004. Those were the cases of Somogyi v Italy and Assanidze v Georgia.

In Somogyi v Italy the applicant, a Hungarian national, complained of having
been sentenced in absentia in Italy. The respondent government pleaded that the
applicant had waived his rights. The Court did not establish the existence of a waiver
and ruled in the applicant’s favour, finding a violation of Article 6 of the Convention.
The Court also indicated a measure of redress in a paragraph, which reads, “The
most appropriate form of redress would, in principle, be trial de novo or the reopen-
ing of the proceedings”.” The indication of the most appropriate measure of redress
found its place in the part of the judgment in which the Court applied Article 41 of
the Convention.

Another case of relevance, given judgment in 2004, was more complex and
the Court’s stance on the appropriate measure of redress was bolder than usual. The
set of facts in Assanidze v Georgia were quite peculiar.?* The applicant, former may-
or of Batumi, the capital of the Ajarian Autonomous Republic, being a part of Geor-
gia, was unlawfully detained in that city, which made the Court find violations of
Articles 5.1 and 6.1 of the Convention in his case.”® The most peculiar element of the
case however concerned the political situation in Georgia. The Ajarian Autonomous
Republic, whose authorities detained the applicant, refused to recognise the author-
ity of the central government of Georgia at the material time. Therefore, the Court
had to rule on the issue of state responsibility under international law. The Court’s
findings were that the applicant was within the jurisdiction of the Georgian state and
that it was the international responsibility of Georgia that was engaged under the
Convention.?

On the grounds of the facts and in the light of the stance taken on the state
responsibility under international law the Court decided on a measure of redress. The
Court did it while ruling under Article 41 of the Convention, but it went beyond the
usual notion of just satisfaction. The Court awarded the applicant a sum of money in
just satisfaction, but the idea to award the applicant an amount of money appeared to
be insufficient.”” The applicant may have remained in custody, despite the fact that he
was to receive the money in just satisfaction. That is why the Court made a special
ruling, “having regard to the particular circumstances of the case”. To put an end to
the violations of the Convention found in the case the Court stated that, “‘the respond-
ent State must secure the applicant’s release at the earliest possible date”.The Court
put the measure suggested to the respondent state in the item 14 of the operative part
of the judgment as well as in its text. This reminds of the Court’s technique applied
in pilot judgments. However, in the latter kind of judgments the Court first makes a
reference to its own finding of the existence of a systemic dysfunction in the internal

2 Somogyi v Italy 67972/01 (2004) par. 86

2 Assanidze v Georgia 71503/01 (2004) GC par. 20-99 (Facts) On the case cf. Harris, O’Boyle &
Warbrick, ibid, 164, 288

2 [bid. par. 176 and 184

% Ibid. par. 143 and 150

27 Ibid. par. 201

28 Ibid. par. 203
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legal system of the respondent state. There was no such finding in the case at hand
against Georgia. The indication of a measure of redress found its origin in a violation
of the Convention that was not systemic.

The judgment in Assanidze was delivered on § April 2004. Only three months
later the Court gave a judgment in a somewhat similar case. The applications were
filed against Moldova and Russia.”” The authorities of the respondent states were
responsible for detaining the applicants. The events took place in the breakaway
region of Transdnistria, which is a part of Moldova, but remains under the control
of Russian troops. The Court found violations of Articles 3 and 5 of the Convention
and went on under Article 41 to rule on just satisfaction. It awarded certain amounts
of money to the applicants, but since they were still detained the Court went beyond
such award stating that, “the respondent states must take every measure to put an end
to the arbitrary detention of the applicants and to secure their immediate release”.*
Once again the Court put this in the operative part of the judgment. It was in its item
22.

The sets of facts in Assanidze and llascu and Others concerned detained per-
sons and it could be argued that the Court’s rulings in those cases were inspired and
indeed guided by their peculiar circumstances. Such circumstances called for specif-
ic performances of the respondent states and the Court made a step in the direction to
indicate those. The fact that the Court put the specific performance required from a
respondent state in the operative part of a judgment created the impression of slightly
transforming a mere indication into an order. The transformation was significant and
relied on the set of facts in the cases, which required individual measures of redress.

In a follow-up case of Fatullayev v Azerbaijan the Court referred to both of its
previous rulings in Assanidze and llascu and Others.*' The applicant was a journalist
complaining under different articles of the Convention, because of a criminal con-
viction in his country. The Court found violations of Articles 10 and 6.2 of the Con-
vention.*? Applying Article 46 the Court ruled it was unacceptable that the applicant
remained imprisoned. In that respect the Court added that the existing situation did
not leave “any real choice as to measures required to remedy the violations of the ap-
plicant’s Convention rights”. Therefore, the Court clearly stated that the respondent
state, “Shall secure the applicant’s immediate release”.*® The wording on the meas-
ure of redress in Fatullayev thus accentuated the indication, underlying its authority.

In the case Del Rio Prada v Spain the issue was similar to those in cases just
mentioned, for it concerned detention in prison. The main complaint was however
lodged under Article 7 of the Convention, forbidding punishment without law. The
lady applicant was convicted to long terms for offences related to terrorism. She
nevertheless alleged that due to a retroactive application of a departure from the case
law of the Spanish Supreme Court her detention had been unlawfully extended for

® [lascu and Others v Moldova and Russia 48787/99 (2004) GC

30 Ibid. par. 489 (money award) and 490 (release)

31 Fatullayev v Azerbaijan 40984/07 (2010) par. 172 On the case cf. Christian Tomuschat, Reparation
Orders by International Human Rights Bodies — Financial Compensation or Restitutio in Integrum,
in: The European Convention on Human Rights, a living Instrument, Essays in Honour of Christos L.
Rozakis (Bruylant, Bruxelles 2011), 648-650

32 Ibid par. 131 and 172

33 [bid par. 176 and 177
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almost nine years.** The Court found a violation of Article 7 and ruled under Article
46 of the Convention on a measure of redress. The Court’s ruling was that it consid-
ered “incumbent on the respondent State to ensure that the applicant is released at the
earliest possible date”.*> Despite the slight difference in wording the essence of the
remained the same. The respondent state was invited to comply with the individual
measure of redress indicated by the Court, consisting in the applicant’s release from
detention.

There have also been cases in which the Court required an individual measure
of redress, but different from those that we have met so far i.e. release from detention
or suggesting reopening of proceedings at the national level of jurisdiction. In a case
against Hungary the measure indicated by the Court was quite specific. The case was
R.R. and Others v Hungary.*® The applicant was a Serbian national involved in drug
- trafficking in Hungary, for which he was sentenced to 9 years imprisonment. His
family members were not covered by a witness protection scheme, the fact that made
the applicant complain under Article 2 of the Convention. Their exclusion from the
scheme entailed the risk of a mafia attempt on their lives. The Court found a viola-
tion of Article 2. It gave a ruling both under Articles 41 and 46 of the Convention.
The Court required from the respondent state’s authorities “to secure measures of
adequate protection” for the applicant’s family members.?®

However, the situations of the applicants calling for a specific performance
on the side of a respondent state did not show up only in cases calling for individual
measures. There were others in which general measures of redress appeared to be
indispensable. As early as in the leading case of Scozzari and Giunta the Court men-
tioned both individual and/or general measures.”” The general measures of redress
slowly appeared in the Court’s case law.

In L. v Lithuania the applicant who could not complete gender assignment
surgery because of the lack of subsidiary legislation filed complaints under Articles
3 and 8 of the Convention.** The Court found no violation of Article 3, but on the
contrary ruled in the applicant’s favour under Article 8 on the grounds that the re-
spondent State failed to fulfil its positive obligations under that provision. Ruling on
the basis of Article 41 of the Convention the Court awarded amounts to cover the
applicant’s pecuniary as well as non-pecuniary damages. However, since the Court’s
holding was based on the idea of the violation of a positive obligation of the respond-
ent state the Court put in the operative part of the judgment that it was incumbent to
the state to pass subsidiary legislation within three months from the date of the judg-
ment. The Court nevertheless gave an alternative ruling, namely that the respondent
state was to pay a certain sum of money in case it failed to comply with the general
measure of redress.* The latter consisted in passing a piece of legislation, which was
a novelty in the Court’s case law.

3% Del Rio Prada v Spain 42750/09 (2013) GC par. 56

35 Ibid par. 139

3¢ R.R. and Others v Hungary 19400/11 (2012)

37 Ibid par. 15,22 and 32

38 Ibid par. 40

3 Scozzari and Giunta 39221/98, 41963/98 (2000) GC, par. 249
L. v Lithuania 27527/03 (2007), par. 37 and 49

41 Ibid. Operative Part, items 5 and 6
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The judgment in L. v Lithuania was not rendered unanimously, but the devel-
opments of the Court’s case law continued in the same direction. In the judgment
given in Klaus and louri Kiladze v Georgia the Court also required a specific per-
formance of the respondent state.*? The applicants complained under Article 1 First
Protocol that being victims of the Soviet regime they could not effectuate compen-
sation for their suffering because of a legislation gap. The Court held there was a
breach of Article 1 First Protocol and ruled under Article 46 of the Convention that
the respondent state was under obligation to fill the gap within six months of the
date of the judgment. Alternatively, like in the previous case against Lithuania, if the
state failed to fill the gap the government was to pay a certain amount of money to
the applicants.

The Court continued to require from the respondent states specific perfor-
mances in the form of adopting pieces of legislation. Evidence to this is to be found
in the case that was given the name of Missing Baby case. The respondent state was
Serbia.* The lady applicant filed a complaint under Article 8 of the Convention.
She was told in the hospital where she gave birth to her son that the baby passed
away, despite the fact that he had been born healthy two days before. The cause of
the alleged death of the baby has never been determined. Neither was the applicant
provided with an autopsy report. Moreover, there was no information whatsoever
whether the corps had been buried.* The Court found a violation of Article 8 of the
Convention and ruled both under Articles 41 and 46 on just satisfaction and meas-
ures of redress. Besides awarding damages in just satisfaction the Court invited the
respondent state to introduce general measures of redress. They should consist in
creating of a specific and appropriate mechanism to provide redress “to all parents
in a situation such as, or sufficiently similar to the applicant’s”.*The mechanism
requires adoption of a piece of legislation, which has not been passed by the respond-
ent state towards the end of 2016. The respective bill has remained in the parliamen-
tary procedure for some time. The judgment in this case reminds of a pilot judgment,
but it was not given under the pilot judgment procedure. It stays in line with the case
against Georgia, discussed previously. In both judgments the Court required from the
respondent states to pass new legislation as a general measure of redress that would
not apply exclusively to the applicants.

6. Conclusions

Two aspects are important for the assessment of measures of redress as a con-
cept aimed at reparation of violations of human rights. The first is the standpoint
of the European human rights law, as developed by the Court and the second is a
perspective of constitutional law of the member states to the Convention. As to the
first the most significant is the Court’s slow transition from ruling under Article 41 of
the Convention to the use of Article 46 when indicating measures of redress. At the

2 Klaus and louri Kiladze v Georgia 7957/06 (2010)

B Zorica Jovanovi¢ v Serbia 21794/08 (2013) On the case cf. Dragoljub Popovi¢, The Right to learn
the Truth under Article 8 of the European Convention on Human Rights, in: Essays in Honour of Dean
Spielmann (WLP Oisterwijk 2015), 511-9

4 Zorica Jovanovi¢ v Serbia 21794/08 (2013) par. 71

* Ibid par. 92
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beginning the Court interpreted its powers founded in Article 46 while ruling under
Article 41. The case law developments show the growth of importance of Article
46 in respect of measures of redress. The whole concept of such measures is indeed
rooted in that provision. The developments of the text of Article 46 of the Conven-
tion that have occurred with the 14™ Additional Protocol provide to some extent a
parallel to the evolution of the case law on measures of redress.

Turning to the other aspect of assessment of measures of redress, namely the
one of constitutional law, the complexity and sensitiveness of the Court’s stance on
the issue is to be outlined. On one hand, if compared to the time in which the concept
of modern state emerged the attitude of both doctrine and practice towards certain
constitutional concepts has nowadays been altered. Peer Zumbansen rightly stressed
“a far reaching change in the position and status of states and sovereign political
actors”, which marks the contemporary stage of evolution of modern state.*® On the
other hand, sovereignty of a nation-state is still of paramount importance for the
construction of modern state. However the state sovereignty can by no means be
invoked as a legitimate excuse for disrespect of human rights. The Court has been in
the position to require a specific performance from a member state in order to repair
violations of human rights, but in doing so it had to “steer a cautious course” be-
tween the sovereignty of states and its own powers.*” Ruling on measures of redress
served the purpose of tuning up the Court’s approach to such a delicate task.

# Peer Zumbansen, Carving Out Typologies and Accounting for Differences Across Systems: Towards
a Methodology of Transnational Constitutionalism, in: M.Rosenfeld/A.Sajo, The Oxford Handbook of
Comparative Constitutional Law (OUP 2013), 81-2.

47 Christian Tomuschat, Reparation Orders by International Human Rights Bodies — Financial
Compensation or Restitutio in Integrum, in: The European Convention on Human Rights, a living
Instrument, Essays in Honour of Christos L. Rozakis (Bruylant, Bruxelles 2011), 652.
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When I was foreign minister of Greece and I had to discuss with my friend
Nikola Dimitrov some constitutional issues related to the Prespa Agreement, he has
suggested us to take the advice of the “father of the constitutional law of our coun-
try”. You can guess whom he had in mind. I told Nikola that I knew very well the
professor he was recommending. I have first met Professor Svetomir Skarié¢ in 1995
in Tokyo, in the framework of the World Congress of the International Association
of Constitutional Law and I have followed since closely his important contribution
in the fields of Constitutional Law and Political Theory.

Hence, it is an honor for me to participate at his Liber amicorum with a contri-
bution related to the constitutional features of the emerging European Polity and the
challenges it faces in the 21st century.

1. The distinct constitutional qualities of the American and European Polities

The European social model is the distinct institutional signature that distin-
guishes European polities from the American one. European ‘social states’ have a
defined constitutional ethos, which determines their entire legal culture,' including
also the conceptualisation and the functions of the traditional rights and freedoms.
Therefore, a clear dividing line is still discernible between the European and Amer-
ican legal cultures, despite important osmotic procedures between them, which lead
some authors to speak of a ‘European— Atlantic constitutional state’.

This differentiation goes beyond the divergent political economy of the two
continental cousins, the “liberal capitalist” system of the United States and Britain
and the “social market” capitalism of northern Europe®. It has its roots to the differ-
ent scope and character of the American and the French Revolutions: the first aimed
at political independence as an end in itself, whereas the second aimed primarily at
a different social and legal order, and only when this proved unfeasible under the
‘ancien régime’ was the monarchy overthrown.*

It is indicative that, already in 1793, Robespierre had proposed to the Conven-
tion a Bill of Rights which recognized as legally enforceable the rights to work and
to social assistance and which treated the right of property not as a natural or abso-
lute right, but as one limited by the law and the needs of other people.” Abba Sieyes

'T use the term legal culture broadly, in the sense that includes every aspect of institutional and legal set
up, including the particular ethos of a polity. For the concept of the ‘common european legal culture’,
see P. Haberle (1991), ‘Gemeineuropéisches Verfassungsrecht’, EuGRZ (1991), p. 261, 274.

*See G. Katrougalos (2008) “European ‘Social States’ and the USA: An Ocean Apart?” European
Constitutional Law Review, 4: 225-250, cf. S. Fabrini (2004), ‘Transatlantic constitutionalism: com-
paring the United States and the European Union’, 43 European Journal of Political Research p. 547,
M. Rosenfeld (ed.) (1994), Constitutionalism, Identity, Difference and Legitimacy, Durham, Duke
University Press.

3See J. Pontusson (2005), Inequality and Prosperity: Social Europe Vs. Liberal America, Cornell
University Press.

“See on that D. Grimm (2005), ‘The protective function of the state’, in G. Nolte (ed.), European and
US constitutionalism (Cambridge, New York, Cambridge University Press p. 137 at p. 139.

SThese articles were as follows: ‘Art. 9: The right of property cannot harm the security, the freedom, the
existence or the property of other citizens. Art. 10. All property that violates this principle is essentially
illegal and immoral. Art. 11. Society is obliged to ensure the existence of all its members, either by giv-
ing work to them, or by providing for those who cannot work the means to survive. Art. 12. Assistance
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has declared at the Assembly that the citizens have a right to demand from the state
everything it can do for them®.

Still, it was the 19" century that shaped definitively the European legal con-
cept of social rights, as a response to the ‘social question’ of this century: how could
the market and the representative, timocratic’ system be made compatible with the
extension of political and social rights, without a socialist revolution®. Due to these
dissimilar historical trajectories a very different weight has been attached to the so-
cial element in the respective constitutional orders.

The constitutions in the two sides of the Atlantic crystallize the historical-
ly embedded social values. In USA, the traditional mistrust towards the state has
shaped a much more individualistic, Lockean Weltanschauung and, especially, a
fundamentally different conceptualization of equality. Normative and axiological el-
ements are closely and mutually underpinned and, for this reason, there is not only
‘a European culture of social justice’,’ in the sense of a distinct ethos vis-a-vis the
American legal system, but essentially a different polity.

In order to define this new type of polity, German legal theory has devel-
oped the concept of the ‘Social State’ (‘Sozialstaat’). The term is now widely used
throughout Europe, as a fundamental normative and organizational general principle
of the Constitution, on a par with the Rule of Law. Indicative of its continental ac-
ceptance'’ is the fact that the majority of the new democracies of Central and Eastern
Europe have incorporated a similar clause in their Constitutions.'!

In consequence, as R. Aron has remarked, in Europe “the concept of State
and law is not anymore merely negative, but also positive, in the sense that the law
is considered to be not only the jzgidical foundation but also the source of the ma-
terial conditions for its fulfillment ~.” On the contrary, the functions of the American

to the wretched is the debt of the rich toward the poor. The law will determine how this duty is going to
be paid.” Robespierre 1793, Textes choisis, vol. 11 (Paris, Editions Sociales), p. 138.

However, the Constitution of the Convention (24 June of 1793), despite adopting in its Declaration of
Rights some of these propositions, especially in Articles 21 (right to work and to public assistance) and
22 (right to education), was merely referring to them as ‘a sacred debt of society’.

¢ <] suffit de dire que les citoyens en commun ont droit a tout ce que 1I’Etat peut faire en leur faveur”.
Abba Sieyes (1789), “Des droits de ’homme et du citoyen”, u les 20 et 21 juillet 1789 au Comité de la
Constitution, Hermann, 1939, p. 70.

7 In UK, the most democratically developed country of this century, only 1.8% of the population had
electoral rights before the Reform Act of 1832 and just 2.7% after it. In 1867 and 1884 the respective
figures have been 6.4 and 12.1% F. Zakaria (2003), The future of freedom, New York-London, Norton
& Co, p. 80.

8 See U. Preuss (1986), ‘The concept of rights in the Welfare State’, in G. Teubner (ed.), Dilemmas of
law in the Welfare State, Berlin, N. York, W. de Gruyter, p.151 at p.152.

% C. Fabre (2005), Social Rights in European Constitutions’, in G. De Burca and B. De Witte, Social
Rights in Europe, Oxford, Oxford University Press, p.15 at p. 16.

19 This radically different understanding of the state’s role is dominant in the public opinion both in
‘old’ and ‘new’ Europe . Hence, in the last poll of Eurobarometer, a vast majority of citizens of the new
Democracies of Central and Eastern Europe agree with the proposition that ‘there is a need for more
equality and social justice even if this means less freedom for the individual’. Poll carried out between
6 September and 10 October 2006, by TNS Opinion & Social, a consortium createdcbetween Taylor
Nelson Sofres and EOS Gallup Europe, accessible at http://ec.europa.eu/public_opinion/archives/eb/
eb66/ visited 6/3/2007.

'I'See, for instance, the Preamble of the Constitution of Bulgaria and Art. 1 para 1 of the Constitutions
of Croatia and N. Macedonia, 2 of Slovenia, 6 para 1 of Russia.

12 Aron, R., (1972) Etudes Politiques, Paris: Gallimard, p. 242.
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liberal state are essentially negative. They consist to the removal of arbitrary legal
impediments, not to the provision of positive means for the exercise of rights and
liberties. In consequence, there is an eclipse of positive rights, even as guarantees of
traditional liberties' and a complete vacuum of constitutional social rights®. For this
reason, for many scholars the concept of the “State” itself in Europe is closer to t3he
Anglo-American notion of the Welfare State or even of the “administrative state’.

This fundamental division of European “social” and Anglo-American “lib-
eral” states cannot be reduced only to the legal differences between the common
law and continental legal traditions®. It reflects much more profound political, moral
and societal choices®. This happens because one of the functions of Constitution
is to ensure social integration, by presupposing and promising the common values
that constitute the foundations of the political community®. This is a two-directional
process, because the Constitution crystallizes already embedded social values, but
on the other hand it contributes to their consolidation to an objective system, which
can have normative repercussions. So, the normative and axiological elements are
closely and mutually underpinned.

The same goes for the conceptualization of fundamental common values such
as, e.g., equality. As Slaughter remarks, the American concept of equality tolerates a
lot of inequality, as it focuses on starting points, not endpoints. The idea that every-
body is created equal, but opportunity and individual effort can make a difference is
deeply embedded in the American dream’. That’s why many poor people are for tax
cuts for the wealthier, hoping that one day they will be rich, too®.

What is interesting is that this different understanding of the state’s role, social
justice and equality is not limited to “old Europe” but characterizes also the new
democracies of Central and Eastern Europe. Hence, according to Eurobarometer sur-
veys’, a vast majority of citizens of these republics agree with the proposition that

! Cf. the cases Harris v. MacRae, 448 US 297 (1980), Deshaney v. Winnebago County Department of
Social Services, 489 US 189 (1989).

2 See Bork, R. (1979), The impossibility of finding welfare rights in the Constitution, Washington
University Law Quarterlym, p. 695, cf. Scoffoni, G., (2006) Observations comparatives sur la place des
droits sociaux constitutionnels deans les systemes de common law et de droit mixte in Gay, L. et al. Les
droits sociaux fondamentaux, Paris: Bruylant,167-184.

3 See Casper, G. (1989) *Changing Concepts of Constitutionalism’, S Ct Rev 311,318-399, Glendon,
M.A. (1992) 'Rights in the Twentieth Century Constitutions’, U Chi L Rev 59, 519.

* See Dyson, K. (1980), The state tradition in Western Europe, Oxford: Martin Robertson, cf. Kahn-
Freund, O., (1978) ‘Common Law and Civil Law—Imaginary and Real Obstacles to Assimilation’, in
Mauro Cappelleti (ed.), New Perspectives for a Common Law of Europe, London: Sijmoft .

SCf. Markezinis, B. (2001), ‘Unity or Division: The search for similarities in contemporary European
Law’, Current Legal Problems, 51, 591-617, p. 612.

¢ Walker, N., (2006) ‘European Constitutionalism in the State Constitutional Tradition’. Current Legal
Problems, 57, 51-89, p. 63, Grimm, D. (2005) ’Integration by Constitution’, ICON 3, 193-208, cf.
Smend, R., (1956) “Integrationslehre”, in Handworterbuch der Sozialwissenschafien, 5, 299-310.

7 Slaughter, A.M. (2007), The idea that is America, Cambridge, MA: Basic Books, p. 80, 105.

8 According to the World Values Survey, 71 per cent of Americans versus 40 per cent of Europeans
believe that the poor could become rich if they just tried hard enough. See Alesina, A., Angeletos,
M., (2002) “Fairness and Redistribution: US versus Europe,” Harvard Institute of Economic Research
Working Papers.

° Poll carried out between 6 September and 10 October 2006, by TNS Opinion & Social, a consorti-
um createdcbetween Taylor Nelson Sofres and EOS Gallup Europe, accessible at http://ec.europa.eu/
public_opinion/archives/eb/eb66/.

106


http://ec.europa.eu/public_opinion/archives/eb/eb66/
http://ec.europa.eu/public_opinion/archives/eb/eb66/

George Katrougalos: THE EUROPEAN SOCIAL MODEL AND THE CRISIS

“there is a need for more equality and social justice even if this means less freedom
for the individual™".

2. The constitutional asymmetry between the social member states and the
European Polity

Paradoxically, the legal order of the European Union seems closer to the
American archetype than to the European social states'!., as the European integra-
tion had at the beginning the character of an economic, not a social project'?. Inte-
gration’s social objectives have served merely as an auxiliary and European rights
were tailored according to the functional requirements of the internal market'®. As a
consequene, the fundamental constitutional principle of “Social State”, enshrined in
almost all national constitutions of its member states, is not embodied in the Trea-
ties, although the Treaty of Rome contained some social provisions, especially the
programmatic clause of Article 117, by which the Member States agreed to improve
working conditions and living standards for workers, “so as 10 make possible their
harmonization while the improvement is being maintained”.  However, this goal
was not to be achieved by interventionist redistributive measures, but spontaneously,
by the formation of the common market, which would promote wealth and, consec-
utively, welfare.

In this fram?yvork, social policy has always been the “step-child” of the Eu-
ropean integration ~, as its basic goal was to facilitate free movement, especially
through the aggregation of eligibility and social security benefits for EU migrants and
standardization of the interfaces between national systems'®. This is why, contrary
to its traditional function at the national level, European social policy is not of
the “market breaking” but of the “market-making” variety.

10 Sometimes more predominantly than the EU average, as for instance in Slovakia, where 66% of citi-
zens agree with this proposition, as against 64% in the EU25.

" For a more analytical discourse on that see Katrougalos, G. (2007), The dim perspectives of the
European social citizenship, NYU Jean Monnet Paper 7, New York, New York University.

12 See, among others, Scharpf, F. (2002), ‘The European Social Model” Journal of Common Market
Studies, Vol. 40, pp. 645-670, 2002 Moravcsik, A. (1998) The Choice for Europe: Social Purpose and
State Power from Messina to Maastricht Ithaca, NY: Cornell University Press).

13 Cf. Everson, M. (1995) ‘The legacy of the market citizen’, in: J. Shaw and G. More (Eds), New Legal
Dynamics of European Union Oxford: Oxford University Press, ibidem.

4 The Court of Justice considers that such a provision “is essentially in the nature of a programme”
although “an important aid, in particular for the interpretation of other provisions of the Treaty and
of secondary legislation in the social field’. See Case 149/77 Defienne v. Sabena III [1978] ECR.
1365, Case 170/84 Bilka / Weber von Hartz [1986], ECR 1607, Case 126/86 Giménez Zaera v Instituto
Nacional de la Seguridad Social and Tesorerva General de la Seguridad Social [1987] ECR 3697.

15 See Flora, P. (1993), The national welfare states and the European Integration, in: L. MoreNo (Ed.),
Social Exchange and Welfare Development, Madrid: Consejo Superior de Investigaciones cientificas,
Instituto de Estudios Sociales Avanzados.

'® Through Community Regulation 1408/71, which has recently been substantially reformed with the
adoption of Regulation 883/2004. Cf. Streeck, W., (1996) ‘Neo-Voluntarism: A new European Social
Regime?’ in F. Snyder (Ed.) Constitutional Dimensions of European Economic Integration, London:
Kluwer Law International, 229-268, p. 258, Mosley, H. (1990), “The Social Dimension of European
Integration”, International Labour Review, 129 (2): 147-64.
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Former Advocate General P. Maduro has shown the clear relation between the
process of constitutionalisation of the Treaties and the rules of market integration'”:
The functional result of negative integration in the form of judicial review of diver-
gent state regulations restricting trade was the emergence of a European economic
constitution, with only two Grundnorms: free movement and competition rules's.
Consequently, any national interference with market freedoms, even if it derives
from constitutional provisions, reflecting “a deeply held national societal more or
value”", or even if it concerns matters that do not fall directly within the scope of
application of EC law, is contrary to European Law and prohibited, unless if it falls
under its derogation clauses.

Moreover, the ECJ, based on international law sources as inspirational guide-
lines and the “constitutional traditions common to Member States” has recognized
many fundamental rights as general principles of European law and among them the
protection of the rights to property and economic freedom. However, the language of
rights has been used selectively. Although the Court has sporadically referred to gen-
eral sources of social rights protection such as the European and Community Social
Charters?!, it is very reluctant to recognize any social rights as general principles,
much less as fundamental rights®.

The social rights, although enshrined, one way or another, in the majority
of the national Constitutions, have never been considered by the Court as part of
the common constitutional tradition of Member States. (It is true that the Britannic

17 Maduro, M.P., (1998), We The Court, The European Court of Justice and the European Economic
Constitution, Oxford: Hart Publishing, pp. 61 ff., the same, (1999) ‘We Still Have Not Found What We
Have Been Looking For. The Balance Between Economic Freedom and Social Rights in the European
Union’, Faculdade de Direito da Universidade Nova de Lisboa Working Paper 4/99,, accessible at
www.fd.unl.pt/web/Anexos/Downloads/185.pdf, p. 6, cf. Davies, P., (1995) ‘Market Integration and
Social Policy in the Court of Justice’, 24 Industrial Law Journal 1995, 49, p. 51.

'8 On the concept of the European economic constitution see, among others, Sauter, W. (1998), ‘The
Economic Constitution of the European Union’, 4 Columbia Journal of European Law 1998, p. 27
ff., Jorges,S., (1997), The market without the state? The “Economic Constitution” of the European
Community and the rebirth of regulator policies, European Integration online Papers (EioP), v.
1, 19, Behrens, P. (1994), ’Die Wirtschaftsverfassung der Europidischen Gemeinschaft’, in G.
BRAGGERMEIER (Hrsg.), Verfassungen fiir ein ziviles Europa, Baden-Baden: Nomos, p. 7 ff,
Boscowits K., (2001) The European Judge and the Economic Constitution: The Contribution of ECJ to
the formulation of a constitutional economic model of the European Community, ToS, 2, (in Greek).

1 Weiler, J.H.H. (1999), Fundamental Rights and Fundamental Boundaries, in Weiler, J.H.H.(ed.), The
Constitution of Europe, Cambridge: Cambridge University Press, Chapter 3, p. 121.

20 See, for example, Case 4/73, Nold, [1974] ECR 491 and Case 44/79, Hauer, [1979] ECR 3727.

21 The first references by the ECJ to the European Social Charter were in the Case 149/77 Defienne IIT
[1978] ECR 1365 and in Case 24/86, Vincent Blaizot and others against the City of Liege [1988], ECR
379, cf. also Case C-246/96 Magorrian and Cunningham v. Eastern Health and Social Service Board
and the Department of Health and Social Services [1997] ECR 1-7153, Case C-191/94 AGF Belgium
[1996] ECR I-1859.

22 Cf. Witte de, B., (2005)The trajectory of fundamental social rights in the European Union’ in G. De
Burca and B. De Witte, Social Rights in Europe, Oxford: Oxford University Press, 153-168 Witte de,
B., ‘The trajectory of fundamental social rights in the European Union’ in G. De Buirca and B. De Witte,
Social Rights in Europe, Oxford: Oxford University Press, 153-168, Ponthoreau, M.-C. (2003), ‘Le
principe de I’indivisibilité des droits: 1’apport de la Charte des droits fondamentaux’, Revue Frangaise
de Droit Administratif, p. 931. The initial proposal of the Commission was also referring to rights of
citizens.

2 With most notable exception the gender equality, which is, however, primarily a civil, not a social
right.
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delegate at the European Convention of the Constitutional Treaty has argued that
the social rights do not exist in English law, at least not with the same meaning than
in continental law?*. However, the fact that such rights and an entire Chapter IV on
Solidarity have been included in the Charter of Fundamental Rights of the EU is an
irrefutable proof that there is, after all, a European common denominator regarding
them). This reluctance of the Court to recognize social rights at European level is
probably explained, as De Burca remarks, by the “fear of giving strong legal rec-
ognition and priority to particular social values in the face of competing economic
interests®.” Evidently, social citizenship’s rights make the market less free®.

This economic constitution, developed as a function of economic efficiency
and with basic aim of protecting market freedom from public power?, is clearly in
conflict with the essence of the Social State principle. Of course, economic freedom,
efficiency and even competition and consumer choice are also part of the national
constitutions of social states, but in harmonized co-existence with opposing general
principles, such as human dignity, social justice, substantive equality and solidarity.
These latter are absent or, at least underdeveloped in the European law?,

As EU welfare law remained in “embryonic state””, the repercussions of this
clash of values are mostly felt domestically*®. (European social policy is developing
simultaneously at two levels, but predominantly at national and only residually at a
supranational one.) According to the Court, ‘Community law does not detract from
the powers of the Member States to organize their social security systems’?!, but only

24 See Braibant, G. (2001), La Charte des droits fondamentaux de 1’Union européenne, Paris: Seuil,

}2). ?02, czf. Molinier, J. (dir.) (2005), Les principes fondateurs de 1'Union européenne, Paris : PUF, p.
71-272.

% De Burca, G., (2005) ‘Introduction’, in G. De Burca and B. De Witte, Social Rights in Europe,

Oxford: Oxford University Press, 1-14, p. 14, cf. Sciarra, S. (1996) ‘Building on European Social

Values: an analysis of the multiple sources of European social law’, in F. Snyder (Ed.) Constitutional

Dimensions of European Economic Integration, London: Kluwer Law International, 1175-206.

26 Streeck W. (1995), ‘From market making to state building? Reflections on the political economy of

European social policy’ in S. Leibfried and P. Pierson (Eds) European Social Policy: Between frag-

mentation and integration, Washington: The Brookings Institution, 389-431, p. 413Lehning, P, (1997)

‘European citizenship: A mirage?” in P. Lehning, and A Weale, Citizenship, democracy and justice in

the new Europe, London, New York: Routledge, 175-199, p. 180.

27 Maduro, M.P. (1999), “We Still Have Not Found What We Have Been Looking For. The Balance

Between Economic Freedom and Social Rights in the European Union’,

"ote 30, p. 1.

2 Cf. Fitzpatrick, B. (2000) ‘Converse pyramids and the EU social Constitution’, in J. Shaw (Ed.),

Social Law and Policy in an Evolving European Union, Oxford, Portland: Hart Publishing, 304-324,

who describes how the respective underpinning values are reversed in the economic and social consti-

tutions of the member states and the Union.

2 O’ Leary, S., (2005) ‘Solidarity and Citizenship Rights in the Charter of Fundamental Rights of the

European Union’, in G. De Burca, EU Law and the Welfare, In Search of Solidarity, Oxford: Oxford

University Press, 40-88, p. 54

30 Streeck, W., (1996) ‘Neo-Voluntarism: A new European Social Regime?’ in F. Snyder (Ed.)

Constitutional Dimensions of European Economic Integration, London: Kluwer Law International,

229-268, p. 230.

31 Case 238/82 Duphar v Netherlands [1984] ECR 523 para 16, Cases C-159 and C-160/91 Poucet and

Pistre [1993] ECR 1-637, para 6, Case C-158/96 Kohl v. Union des Caisses de Maladie [1998] ECR

1-1931, para 17, see Hervey, T. (2000) ‘Social Solidarity: A buttress against internal market law?” in J.

Shaw (Ed.), Social Law and Policy in an Evolving European Union, Oxford, Portland: Hart Publishing,

31-47,p. 33 ff.
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insofar as they conform to it. Hence, the negative integration of the common mar-
ket had immediate de-regulatory consequences on national social rights®?, especially
where protective national social regulation was above the European average.

It is true that the gradual ‘demise of the European nation-state’s Keynesian ca-
pacity’® is a very complex process, triggered by the general trends of globalization.
Still, it is certain that European law has played also an important role therein. On the
one hand, many national social rights or arrangements have been challenged under
the freedom of movement or competition rules**. On the other, even when it was not
normatively imposed on member states to change their social legislation, the imper-
atives of the stability pact and the general political orientation of the Community
have, de facto, subjected their policies to a more or less neo-liberal reasoning leading
to reduction of public social expenditure®.

This ideological and institutional mismatch between the European and the
national polities could, potentially, undermine the project of deepening of political
integration. Several attempts have been made to introduce a “social dimension” into
the Community, since the Treaty of Amsterdam, which added a new, fourth recital
to the Preamble of the EC Treaty that confirms the attachment of member sates to
fundamental social rights, as defined in the European Social Charter and the 1989
Community Charter of the Fundamental Social Rights of Workers. Article 117 (now
136) of the Treaty has also been reformulated accordingly. Most of these changes
have been more rhetorical than substantive®.

More recently, in 2016, the European Commission has lanced a new initiative,
called the European Pillar of Social Rights (EPSR), with very ambitious aims; to
bring back the social dimension of the EU, rebalance economic policies with social
considerations, reconnect with European citizens, while at the same time address-
ing key issues related to changes in the world of work and society more generally,
promoting higher social standards. However, the Pillar is primarily an exercise of
public relations. It does not give the European Union new competences, but aims to
be a tool to promote social rights with joint collaboration and responsibility of the
European institutions together with Member States, civil society, social actors and
social partners®’.

2 In areas so diverse as the working hours of workers (see Case 145/88, Torfaen Borough Council,
[1989] ECR 3851, or prices regulations (Case 65/75, Tasca, [1976] ECR 291; Case 13/77, ATAB, [1977]
ECR 2115. See Maduro, M.P., (1999) ‘We Still Have Not Found What We Have Been Looking For. The
Balance Between Economic Freedom and Social Rights in the European Union’, op. cit., note 30.

3 Streeck, W., (1996) ‘Neo-Voluntarism: A new European Social Regime?’ in F. Snyder (Ed.)
Constitutional Dimensions of European Economic Integration, London: Kluwer Law International,
229-268, p. 262.

3% Maduro, M.P. (2003) The Double Constitutional Life of the Charter of Fundamental Rights of the
European Union, in T. Hervey and J. Kenner, Economic and Social Rights under the EU Charter of
Fundamental Rights-A legal perspective, Oxford-Portland Oregon: Hart Publishing, 269-298, p. 286.
35 See, among others, Panic, M. (2005) ‘The Euro and the Welfare State’ in E. Spaventa, M. Dougan,
Social Welfare and EU Law, Oxford and Portland: Hart Publishing, 25-44, p. 161 ff.

¢ Cf. Shaw, J., (1994) ‘Twin-Track Social Europe —The inside track’ in O’ Keefe and Twomey (Eds)
Legal Issues of the Maastricht Treaty, 295-311, p. 298: “Since the Paris Summit in 1972, the Member
States have been concerned to promote a public rhetoric in which social affairs are accorded equal
status with ‘pure’ economic integration. The rhetoric (...) indicates that it is ‘neo-liberal business as
usual’, with these provisions (of the TEU) aping those which have long stood largely unheeded in the
Treaty of Rome”.

37 See K. Lorcher (2016), New Tensions over Social Europe? The European Pillar of Social Rights and
the Debate within the European Parliament, European Trade Union Institute (ETUI) Research Paper -
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3. The EU under pressure of the twin crises of the 21st century

It seemed initially, that the economic crisis of 2008 would have an inverse
effect than the oil crisis of the 1970’s, which triggered the contestation of the welfare
state. There was a hope for reverse of the neoliberal flux, towards a reinforcement of
public responsibility, through policies like the Obama plan on health reform and the
Abenomics in Japan. Besides, it has become evident, even before the crisis, that the
Maastricht criteria have failed to fuel real economic convergence, as they were based
on the fallacy of tricking down policies.

The ensuing crisis was more than everything else a crisis of the imbalance
between economic integration and monetary union in the European Union. Econom-
ic Monetary Union (EMU) it was just monetary, not economic. It brought together
countries with diverse institutional and economic conditions, without any strategy
for convergence. The project was grounded in the faith that countries would eventu-
ally converge upwards, relying on financial market integration to mitigate the inabil-
ity of participating states to autonomously adjust nominal exchange rates.

In the reality, strong and weak economies diverged after Maastricht. The rea-
son is simple. A single currency, by definition, does not allow national fluctuation,
even when individual countries in the monetary union would benefit from changes
in relative values. Therefore, all other things being equal, in a time span and due to
the inability of devaluation, a product produced by the weaker economy is becoming
more expensive than a similar one produced by the stronger. In consequence, the
trade deficit between the respective states is increasing. (This happens not only in
monetary unions with single currency but any time a weaker economy pegs its cur-
rency to a stronger one, as in the case of Mexico and Argentina vis-a-vis the US §).
For this reason, economists, such as M. Feldstein, have from the beginning warned
that the Euro would inevitably lead to persistent trade imbalances between the more
competitive core countries —especially Germany- and the less competitive countries
of the South. Therefore, the deficits of the latter are just the other side of the coin of
the surpluses of the former.

Hence, the economic imbalance of the Union is an externality, not imputable
to national politics of the “profligate” southern states but, instead, one imposed to
them by the inherent dynamics of the single currency and the monetary union. The
same trend is occurring in a Federation: There is a flux of capital from weaker to
stronger subnational economies, e.g. from Wyoming, to New York. But then, at the
end of the economic year, the fiscal union mechanisms ensure through taxes and
transfers a partial compensation of Wyoming’s losses. The structural funds in the EU
could play a similar role, but they cannot, due to their limited resources.

As aresult, of previous stark macroeconomic imbalances which have built up
within the euro area over a number of years, when the economic crisis hit the Euro-
pean Union, the weakest economies have been more severely hit, Greece first among
them. In similar situations a default, combined by reconstruction of the debt and
protection of social state structures and more vulnerable would be the most rational
solution. Yet Greece’s euro area partners were not willing to let it take that decision,

Report 139, P. Vesan, F. Corti (2019), The European Pillar of Social Rights: Critical Legal Analysis and
Proposals, Journal of Common Market Studies, Vol. 57, Issue 5.
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in fear that the Eurosystem could withstand the market turbulence®. Moreover, the
Maastricht Treaty contained a ‘no bail-out’ provision, which didn’t allow for res-
cuing a failing state member (Article 125 of the Consolidated EU Treaty, formerly
Article 123 TEC).

The austerity programs imposed to the peripheral states of Europe (Greece,
Portugal, Ireland) by a series of “Memoranda”, have been by many aspects a rem-
edy more lethal than the crisis®. They called for horizontal reduction of all public
expenses, primarily of social expenditures, a thorough deregulation of labour law
legislation, and a massive transfer of wealth from the public to private sector through
privatizations of public enterprises. These privatizations were to take place regard-
less of the strategic nature of public enterprises, their social contribution or their
financial utility for the budget. In this framework, the Memoranda could be seen as
just one more episode of the prevailing ‘Sado-Monetarism’® of the EU economic
orthodoxy, reflecting the neoliberal Washington consensus, imposed by the IMF so
far to many countries of the Third World.

Was there an alternative? A monetary union deprives member countries from
independently making adjustments to economic shocks, by undervaluation of'its cur-
rency or other monetary means. This inherent defect could be remedied only through
the existence of some kind of mutualization of risk, by risk-sharing mechanisms
within the European Union. However, from the beginning of the crisis Germany
has precluded a collective European crisis response with pooled resources, based on
mutualization of the risk. As former German foreign minister J. Fischer has argued
in “the financial crisis this logic (of a European Germany...) has been replaced by
the domination of the creditors on the debtors™!. Germany’s adherence to austerity
has not solved the crisis but rather moved it into the political realm, hindering the
process of deeper integration.

Only a decade after the eurozone sovereign debt crisis that almost led to the
break-up of the monetary union, the euro area had to face another threat, with the
COVID-19 pandemic leading to the most severe contraction of output ever recorded.
Given the global and exogenous nature of the pandemic, imposing a new wave of
austerity in exchange for ESM support was unthinkable.

On the contrary, a Franco-German initiative announced on May 18, 2020 has
adopted a much more rational position, contrary to the traditional prejudices against
mutualization of risk. It called for the development of a recovery fund, in the form of
transfers financed by common long-term European debt issuance. Despite the initial
opposition by the so-called “frugal four” governments (i.e., Austria, Denmark, the
Netherlands and Sweden), the European Council agreed on July 21, 2020 to develop,
for the first time, countercyclical fiscal transfers financed by common debt issuance,
in the form of a Recovery Fund.

3% Buckley, R. (2010) ‘The Bankruptcy of Nations: Let the Law Reflect Reality’. Banking and Financial
Services Policy Report, Vol. 29, No. 6, pp. 1-17.

¥ See Katrougalos, G. (2013), « Memoranda » : Greek exceptionalism or the Mirror of Europe’s Future
in A. Trianafyllidou et al., The Greek Crisis and European Modernity, Parlgrave Macmillan, New York,
p. 89-109.

4 M. Perelman, (2012). ‘Sado-Monetarism: The Role of the Federal Reserve System in Keeping Wages
Low’, Monthly Review, 63, p 11.

41 J. Fischer (2014), Scheitert Europa?, Kiepenheuer&Witsch, Cologne, p. 39.
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This Recovery Fund uses allocation criteria linked to infection rates and past
economic performance. More than half of these funds (€390 billion) are to be allo-
cated as grants to EU countries, in effect introducing debt-financed cross-country
transfers in the EU for the first time, while the reimbursement of the joint debt is to
be serviced by the general EU budget, in consideration to the country size and the
adverse economic impact of COVID-19. In addition to this new ESM credit line,
euro area finance ministers also agreed to create a temporary new EU instrument,
entitled “Support to mitigate Unemployment Risks in an Emergency” (SURE). This
additional borrowing facility can provide up to €100 billion in loans to EU countries
to fund short-term work schemes that have been heavily relied-upon since the begin-
ning of COVID-19 lockdowns in March 2020. As for the ESM, the main advantage
of SURE is that it can rely on the AAA rating of EU institutions to borrow cheaply
and pass these interest savings on to member states*”.

Although the 750 billion Euros allocated to the fund fall behind the almost
three times bigger stimulus package of the USA, its importance should not be un-
derestimated. It is a first, timid step towards the mutualization of the risk in Europe.
For the first time in its history, the EU will borrow from capital markets to finance
expenditures throughout the Union. Although it would be an exaggeration to speak
already for a “Hamiltonian moment” for Europe, this move not only increases the
stability of the monetary union but opens also a window of opportunity for a more
social future of the EU.

4. Conclusion

The initial «constitutional asymmetry”* of economic and social elements in
the Community Treaties and between social member states and the EU is yet to be
overcome*. EU citizenship is still defined by a link not to a demos but to a market*®.
When social rights are measured against the common market interests, the former,
they almost never win*. A new balancing in the judicial and political construction
of the European Economic Constitution is necessary. The crucial issue is how to
reconcile social rights with the logic of market integration, so as “transnational gov-
ernance would not encroach of fundamental social values (...) which go to the very
self-understanding of the European citizen”?’.

4 See A. Camous, G. Claeys (2020), The evolution of European economic institutions during the
COVID-19 crisis, European Policy Analysis, Volume 6, Issue 2, December 2020, p. 328-341.

“See Scharpf, F. (2002) “The European Social Model : Coping with the Challenges of Diversity”,
Journal of Common Market Studies, vol.40, n°4, 645-669, p. 646.

“Wendler F. (2004) The paradoxical effects of institutional change for the legitimacy of European go-
vernance: the case of EU Social Policy, European Integration on line Papers (EIoP), vol. 8, 7, Scharpf, F.
(2002) The European Social Model : Coping with the Challenges of Diversity, in : Journal of Common
Market Studies, 40, 645-70.

“Maduro, M.P. (2000), ‘Europe’s Social Self: “The sickness unto death”” in J. Shaw (Ed.), Social Law
and Policy in an Evolving European Union, Oxford, Portland: Hart Publishing, 325-349, p. 340.
“Lorber, P. (2004), ‘Labour Law’ in S. Peers and A. Ward, The European Union Charter of Fundamental
Rights, Oxford and Portland Oregon: Hart Publishing, 210F-230, p. 225, Gijzen, M. (2001) ‘The
Charter: A milestone for social protection in Europe’ 8 MJ 1, 33-48, p. 45.

“"Weiler, J. H.H., (1995), ‘Fundamental rights and fundamental boundaries: On standards and values
in the protection of human rights’, in N. Neuwahl and A. Rosas (Eds), The Hague, Boston, London:
Martinus Nijzhoff Publishers, 51-76, p. 53, 54.

113






Reinhard Priebe: WHAT IT MEANS TO BECOME AND TO BE A MEMBER OF . . .

WHAT IT MEANS TO BECOME AND TO BE A MEMBER
OF THE EUROPEAN UNION
- Some reflections on the state of the European Union and the aspirations
of Western Balkans countries to become members —

Reinhard Priebe”
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341.171.071.51(4-672EVY:497-15)
CrpyuHa cratnja

I. Introduction: The EU in crisis, but still attractive

For more than ten years at least the European Union (EU) has been widely
perceived as being in crisis. It had indeed to face serious challenges — the economic
decline and the Euro-crisis around 2010, the dramatic afflux of refugees around 2015,
recurrent threats to security - to mention only a few. Since early 2020 the Covid-19
pandemic has turned out to be not only an unprecedented challenge for countries all
over the world. The pandemic has also confronted the EU with new challenges and
has exposed it to — partly justified, partly unjustified — broad criticism from inside
and outside the Union with regard to its capacity to contribute efficiently to the fight
against the pandemic. Moreover, the withdrawal of the United Kingdom (UK) from
EU-membership in 2020 has come to many as a shock. Constitutional instabilities
in some Member States — such as the 2017 conflict about Catalonia’s independence
from Spain - add to the difficulties. Relations to some important partners - the USA,
Russia, China and Turkey in the first place — remain difficult, although there is some
hope again for better transatlantic relations after the government change in the USA
in 2021. Finally, the enlargement process is perceived to have lost its dynamics, de-
spite recurrent reassurances by the EU, that the European perspective of the Western
Balkans is still on.

Decision-making and institutional arrangements in the EU are considered to
be complicated and burdensome. Substantial reforms of the EU appear to be overdue
— although not many concrete ideas have come up yet. Criticism and pessimism are
widespread. Politicians in Europe are worried about increasing populism and nation-
alism in the political debate. Often, they try to counter these (mostly anti-European)

"Dr. iur. Visiting professor and head of the Study Programme “EU Integration” at the European Center
for Peace and Development, Belgrade. Honorary professor at the FON University, Skopje. Official of
the European Commission from 1984 to 2014 (from 2001 to 2006 in charge of the relation between the
EU and the Western Balkans).
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tendencies by being more critical with everything “coming from Brussels”.! They
rarely consider, what the situation would be without the EU.?

However, despite all the difficulties it is facing, the EU continues to attract
the countries of the Western Balkans. These countries are adamant to move on in the
accession process. It appears, that for the most people in the region the “Euro-At-
lantic integration” continues to be the only way forward, with no realistic alterna-
tive at sight. Despite widespread doubts about further enlargements in all Member
States, the EU has repeatedly confirmed the EU perspective of the Western Balkan
countries. The 2018 Enlargement Strategy* reiterates, that “the Western Balkans
are part of Europe, geographically surrounded by EU Member States. From the
Thessaloniki European Council in 2003, (the EU) has supported the future of the
region as an integral part of the EU. Since then, the European perspective of the re-
gion has helped the countries to achieve overall political and economic reforms with
improved democratic processes.” Subsequent communications have reiterated this
“promise”.’ Nevertheless, some recent events, such as the delays in the opening of
accession negotiations with Albania and North Macedonia, have confirmed doubts
in the region about the EU’s credibility with regard to the EU perspective of the
Western Balkans’ countries.

In general, there is little awareness about how fundamentally EU membership
(as well as its preparation for it) influences the political and legal system of a coun-
try. Nearly all areas of public or economic activity are affected by EU membership.
Many EU citizens do not have very clear ideas on what it means to be a member
of the EU. Even more so, in candidate countries there is a worrying lack of knowl-
edge about what it means to become a Member State. Therefore, some knowledge
about the principles of the EU and on how it functions is indispensable. Looking
more closely at the European integration process could also help to better put local,
national and regional problems into a broader context. Not only the EU itself and

! “Blaming” Brussels for unpopular and claiming personal negotiation merits for welcome decisions
has always been a habit amongst national politicians. All important decisions of the EU are taken in par-
ticipation and with agreement (of at least a majority) of the Member States’ governments in the Council.
Therefore, there is no such thing as “European decisions” as opposed to national decisions. “Brussels”
decisions mostly mean Member States’ decisions.

2 The initiative ,,Pulse of Europe®, founded in Germany in 2016, has with some success countered this
development by making considerable efforts to reach out to the broader public with accurate informa-
tion about Europe.

3 “Euro-Atlantic integration” is a somewhat odd notion. It tries to cover NATO and EU accession (as
well as the relations with the US). Clearly, the path to NATO membership is easier to achieve than that
to EU membership. Both accession processes follow different rules and procedures and — obviously —
have different objectives.

+ “A credible enlargement perspective for an enhanced EU engagement with the Western Balkans*,
Communication of the Commission, COM (2018) 65, 6.2.2018, p 1. See also the 2018 Communication
on EU Enlargement Policy, COM (2018) 450, 17.4.2018, and the Commission’s previous “EU
Enlargement Strategy” (endorsed by the Council) of 10.11.2015, COM, (2015) 611, and the 2016
Communication on Enlargement Policy, COM (2016) 715.

5 See e.g. the Commission communication “Enhancing the accession process - A credible EU per-
spective for the Western Balkans”, COM (2020) 57, 5.2.2020, and the “2020 Communication on EU
enlargement policy, COM (2020) 660, 6.10.2020.
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the governments of countries aspiring for membership, but also the academic world
should make more efforts to improve the knowledge about European matters.

The following are some — inevitably incomplete - personal reflections on the
current state of the European Union and on the aspirations of the Western Balkans
countries to become members. They are based on experiences from a long EU-re-
lated professional life, which included several years of direct involvement in the
enlargement process of the Western Balkans.

2. Successes and failures: Learning from the history of European Integration

In 2021 we look back to 70 years of European integration history, from the
foundation of the European Coal and Steel Community in 1951, over the creation
of the European Communities in 1957, the establishment of the European Union in
1993 to the entry into force of the current Lisbon Treaty in 1999.¢ It is a history of
many successes, but also some failures. Many lessons can be learnt from the “ups
and downs” in the history of European integration.’

The crises, the European project had to face in its early years, are nearly for-
gotten. So are the enormous political efforts it required at the time to overcome those
crises, some of which at the time appeared as “life-threatening” to the entire project.

To cite a few examples: (1) With the failed ratification in the French Parlia-
ment the 1952 Treaty on the European Defence Union never entered into force. It
then took decades to incorporate a defence dimension into the EU.? (2) In order to
prevent the move to majority decisions in the Council in the area of the Common Ag-
ricultural Policy (as foreseen by the agreed Treaty rules), France in 1965/66 did not
participate in the meetings of the Council for over six months. This probably most
serious crisis of the then still very young European Communities ended in January
1966 with the politically and legally highly controversial “Luxembourg compro-
mise”, by which a de facto veto power was given to every Member State to object
majority votes on topics they deemed to be of “very important national interest”.’
(3) The French President de Gaulle’s opposition to a UK membership in the 1960ies
revealed a profound disagreement between the then members on the further design
of European integration. (4) After many years of disputes about the financing mo-

¢ The Treaty on the European Union (TEU), the Treaty on the Functioning of the European Union
(TFEU) and the Charter of Fundamental Rights of the European Union (CFR) are the components
of that Treaty. For a comprehensive outline of the EU’s treaty framework see Jean-Claude Piris, The
Lisbon Treaty — A Legal and Political Analysis, 2010.

" Luuk van Middelaar gives an overview on the EU’s development in Passage to Europe, How a
Continent became a Union, 2013.

8 See Art. 42 ff. TEU.

° It was agreed that in such a situation, Members of the Council would seek to find a solution that all
members could unanimously agree upon, regardless of whether or not the Treaty required only a major-
ity. Thus, a potentially strong intergovernmental “safeguard mechanism” was added to the institutional
set-up. Today, as a remainder of the idea, that specific safeguards in the decision-making process shall
apply, where a Member State considers essential interests being affected by a decision, some Treaty
provision provide for the possibility to exceptionally refer a decision to the European Council (see e.g.
Art. 48 TFEU, Art. 83 par. 3 TFEU).
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dalities for EU expenditures (at the time predominantly for agriculture) the UK, in
1984, obtained an annual rebate on its payments to the EEC, an arrangement which
has continued to highly frustrate the other Member States until the withdrawal of the
UK from the EU in 2020.!° (5) With its still limited common foreign policy powers,
an otherwise disorganized, uncoordinated and inefficient diplomacy of the Member
States, deep political divides between them and intensive discussions on internal re-
forms going on at the same time, Europe massively failed in its efforts to avoid or at
least to attenuate the conflict related to the dissolution of Yugoslavia in the 1990ies.
(6) The profound divide between Member States on the participation in the 2001
Iraq war dramatically demonstrated the incapacity of the EU to get together on im-
portant foreign policy issues. Other examples for the EU’s failure to act together in
foreign policy matters followed.

Furthermore, in specific EU policy areas many critical moments occurred
over the years, as, for example, the numerous attempts to reform the Common Agri-
cultural Policy, a radical reorientation of the Common Fisheries Policy, and — more
recently — the profound disagreements between Member States on how to address
the migration crisis. As dramatic as those situations were, at the end the EU always
managed to deploy the political determination needed to find solutions, often in sev-
eral steps and sometimes with non-orthodox compromises.

All the difficulties, the EU again and again had and still has to face, are clearly
outweighed by its amazing achievements: (1) The European integration has signifi-
cantly contributed to a long-lasting peace in Europe. War between its member states
has become unthinkable. Conflicts, where they still occur, are to be solved otherwise,
bilaterally or, if needed, with the support of the Union.! (2) With the establishment of
the Internal Market encompassing the four freedoms of goods, persons, capital and
services a common economic space has been created, which is based on the prin-
ciple of a free market economy, including appropriate social safeguards. (3) More
recently, with the Area of Freedom, Security and Justice the EU contributes to a
high level of security, by facilitating the cooperation between Member States in the

19 Prime Minister Thatcher’s famous ,,I want my money back*.

' This includes territorial disputes. With regard to the dispute on the Piran Bay border Slovenia and
Croatia agreed in 2009 to put the issue to the Permanent Court of Arbitration, which enabled Slovenia
to lift its objection to Croatia’s accession. The arbitration ruling delivered in 2017 was however contest-
ed by Croatia for procedural reasons. The then European Commission president Jean-Claude Juncker
declared on 8.1.2018 that the border issue between Slovenia and Croatia was not only a bilateral issue,
but one that affected the entire EU and the European future of the Western Balkans. He pointed out that
it was a mistake, not to be repeated, to allow accession for countries with unresolved border issues.
See also ,,E.U. Hoped Balkan Border Deal Would Be Model for Peace. Then It Collapsed.*, New York
Times, 29.12.2017. In its ruling of 31.1.2020 (C 457/18) the European Court of Justice held that the
Union lacks jurisdiction to rule on a border dispute between Slovenia and Croatia but underlined, at the
same time, that those two Member States are required, “to strive sincerely to bring about a definitive
legal solution to the dispute consistent with international law.”

With Spain and the UK being members of the EU, the problems related to Gibraltar appeared to be
settled. With Brexit they have reappeared at the surface and only on 31.12.2020, in the very last moment
before the transition arrangements after the withdrawal of the UK from the EU expired, an agreement
could be found between Spain and the UK on the future status of Gibraltar, now having become a non-
EU territory surrounded by a Member State.
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fields of civil and criminal justice as well as police cooperation and at harmonising
and implementing common rules for border control, migration and asylum. (4) EU
citizens take profit from high common standards in many areas, such as consumer
protection, health or environment. In this context the adoption of the Charta of Fun-
damental Rights'?, as well as an overall framework for data protection'® are outstand-
ing achievements. (5) The EU’s exclusive competence in frade matters alone makes
it a powerful international partner. (6) Getting the continent together for a common
European project after decades of cold war between the European east and west by
integrating 13 new Member States within less than 10 years is a remarkable success.
(7) The move towards more economic, social and territorial cohesion to promote an
“overall harmonious development” and to “reduce disparities” between the regions'*
is a huge endeavour, where much has already been achieved and a lot still needs to
be done. (8) With various Treaty reforms the institutional set-up of the EU, albeit far
from being perfect, has become more democratic, more transparent and more partic-
ipative (for national, regional bodies as well as for the citizens).!” The EU respects
the core sovereign rights of the Member States, “their national identities, inherent in
their fundamental structures, political and constitutional...”!¢ There is an increasing
sense to concentrate at European level on the essential.

After a first public debate initiated in 2018 on future scenarios for the EU'” a
“Conference on the Future of Europe” has been launched in spring 2021. It intends
“to open a new space for debate with citizens to address Europe’s challenges and
priorities”, with “the aim to give citizens a say on what matters to them.”'® It needs
to be seen, what this conference will bring and, in particular, what follow-up the EU
will give to the various suggestions for improvements coming out of this debate.

3. A Union of common values

Values common to all Member States have ever since been the foundation for
carrying out the project of European integration." In its preamble the Lisbon Treaty
refers to the ,,inspiration®, the Member States as the parties of the Treaty are drawing

120.J.2012 C 326/391.

13 See the general Data Protection Regulation 2016/679, 0.J. 2016 L 119/1.

14 See Art. 174 TFEU.

15 The strong criticism on frequently used ,,narratives” on the EU, which Gertrude Liibbe-Wolff, a for-
mer judge at the German Constitutional Court, has expressed in an article in the Frankfurter Allgemeine
Zeitung (6.1.2018: ,,Ein Narrativ fiir die Europdische Union?*‘) and her qualification of those narra-
tives as ,,politischer Kitsch* are not justified. A list of ,,Euromyths*, published on the website of the
Commission illustrates many issues, for which the EU is held responsible, and seeks to address the
reality behind those issues.

¢ See in particular Art. 4 par. 2 TEU.

7 See, in particular, the Commission’s “White Paper on the Future of Europe — Reflections and scenar-
ios for the EU27 by 2025” of 1.3.2017, which suggests five scenarios: (1) Carrying on, (2) Nothing but
the Single Market, (3) Those who want more do more, (4) Doing less more efficiently and (5) Doing
much more together.

18 See the Joint Declaration of the presidents of the European Parliament, the Council and the
Commission of 10.3.2021.

19 Priebe, “The European Union’s values — their relevance for Member States, candidates for member-
ship and the wider world”, ECPD conference proceedings, 2014, p. 114 ff.
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from ,,the cultural, religious and humanist inheritance of Europe, from which have
developed the universal values of the inviolable and inalienable rights of the human
person, freedom, democracy, equality and the rule of law*. Accordingly, Art. 2 TEU
states, that ,,the Union is founded on the values of respect of human dignity, free-
dom, democracy, equality, the rule of law and respect for human rights, including
the rights of persons belonging to minorities“. And Art. 2 TEU in a second sen-
tence underlines, that ,,these values are common to the Member States in a society
in which pluralism, non-discrimination, tolerance, justice, solidarity and equality
between women and men prevail®. Art. 2 TEU addresses to the Member States and
to the Union. This means, first, that the Union itself, its institutions, its activities in
all policy areas, have to be guided by the Union’s values. In this sense, Art. 3 TEU
defines as the aim of the Union, ,,to promote peace, its values and the well-being of
its peoples*.?” Secondly, and maybe even more importantly, adhering to and enforc-
ing the common values through their own constitutional and broader legal order, is
what Member States are expected to ensure. This is a basic condition for working
together within the Union, an indispensable prerequisite for mutual trust amongst
the members of the Union. Underlining the European values in the Treaty is more
than simply expressing a political intention, it is a binding requirement with legal
consequences, if not respected.

Looking more closely at the Union level, it is important to understand that
values should guide EU policy making when policies are implemented internally
within the Union, but also when the Union acts externally:

In terms of internal EU policies, many Treaty provisions specify the European
values. For example, there are provisions on democratic principles, citizens’ rep-
resentation and participation, the accountability of EU institutions and the involve-
ment of the European Parliament as well as national parliaments in the decision-mak-
ing. Equal, fair and correct elections are the very basis of a functioning democracy.
General and specific Treaty rules deal with various aspects of equal treatment and
non-discrimination. And, even more importantly, the Charta of Fundamental Rights
(CFR) covers a broad range of fundamental rights, many of which are also covered
by the European Convention of Human Rights and by the general principles devel-
oped by the European Court of Justice.

Looking at the external action of the Union, Art. 21 TEU stipulates, that the
»Union’s action on the international scene shall be guided by the principles which
have inspired its own creation, development and enlargement, and which it seeks to
advance in the wider world: democracy, the rule of law, ...human rights and funda-
mental freedoms, respect of human dignity, the principles of equality and solidarity,
... There is thus a strong emphasis in the Treaty on designing foreign policy actions
of the Union on the basis of its values. Also, according to Art. 8 TEU, the special
relationship the Union shall develop with neighbouring countries shall ,,be founded
on the values of the Union and be characterised by close and peaceful relations based
on cooperation®. Finally, according to Art. 49 TEU, the respect of the values referred
to in Art. 2 and the commitment to promote them, is one of the conditions for a coun-

20 In this sense, Art.13 TEU requires, that the Union’s institutional framework ,,shall aim to promote its
values...“. Several specific rules in the Treaties reflect this requirement.
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try, to become member of the Union.?! This makes the Union’s values particularly
relevant in the context of accession preparation and negotiations.

The Lisbon Treaty does not only establish a clear obligation for countries on
their way to membership as well as for Member States to fully adhere to the Union’s
values. It also provides for legal consequences should a country not respect those
values:

For a country aspiring for membership, not respecting European values would
mean, that this country does not comply with one of the Art. 49 TEU accession
conditions. In this case, the door to membership will remain closed, and even pro-
gressing in the enlargement process (e.g. by the conclusion of a Stabilisation and
Association Agreement, by moving to candidate status or by closing relevant chap-
ters during accession negotiations) would be hampered. Normally, the process of
strictly checking accession conditions during the preparation for accession should
give sufficient reassurances to the EU, that a new member will live up to its commit-
ment to respect and to promote the Union’s values, once it will have made it to join
the Union. Recent experiences however have shown, that this cannot necessarily be
taken for granted.

Art. 7 TEU enables the Union and its Member States to react in three steps to
a (possible) violation of the Union’s values by a Member State.?? Firstly, on proposal
of a third of the Member States, the European Parliament or the Commission, the
Council with a (unusual) majority of four fifths of its members ,,may determine that
there is a clear risk of a serious breach by a Member State of the values referred to
in Article 2. The Council may address recommendations to that Member State and
“shall regularly verify that the grounds on which such a determination was made
continue to apply.”?

Secondly, the European Council*, by unanimity and on proposal of a third
of the Member States or the Commission and with the consent of the European
Parliament, “may determine the existence of a serious and persistent breach by a
Member State of the values referred in Article 2”.% In this case, thirdly, the Council
(with qualified majority) “may decide to suspend certain of the rights deriving from
the application of the Treaties... including the voting rights of the representative of
... that Member State in the Council®“.?® The procedure to state a risk for a breach or
even such a breach is burdensome. To sanction such a violation, it would need to be

21 Art. 49 TEU not only requires the — once off — respect of EU values by the adhering country but its
continuous commitment to promote them. There must be, at the moment of accession, sufficient reas-
surance for that commitment to be carried out.

22 Experiences with the ,,bilateral sanctions* EU Member States applied to Austria in 2000 to react to
the participation of the right wing FPO in a coalition government inspired the current drafting of Art.
7 TEU. Today, the ,,Austrian sanctions* are mostly considered as a political (and legal) mistake. No
similar action has even been considered when in 2017 a new government with again the participation
of the same party was formed in Austria.

» Art. 7 par. 1 TEU.

24 EU outsiders continue to find it difficult to grasp the difference between the European Council (the
Heads of State or Government of the Member States) and the Council (ministers representing the
Member States); see Art. 15 par.2 and Art. 16 par. 2 TEU.

» Art. 7 par. 2 TEU.

% Art. 7 par. 3 TEU.
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a serious and persistent one and, in particular, as a prerequisite for any sanctions-de-
cision, the European Council would have to unanimously agree on the determination
of the breach. Therefore, both for legal and for political reasons it might appear quite
unlikely, that the “nuclear option” of Art. 7 TEU sanctions will ever be deployed.?’

Over the past years, serious problems with regard to the respect of the rule of
law have occurred in several Member States. Confronted with these problems the
Commission has considered that threats to the rule of law should be addressed at an
ecarly stage, thus avoiding a situation where the sanction mechanism of Art. 7 TEU
has to be triggered. It also found, that its powers to address specific situations falling
within the scope of EU law by means of infringement procedures,*® although being
an important instrument in addressing certain rule of law concerns, have limitations,
because infringement procedures can be launched by the Commission only where a
breach of a specific provision of EU law is at stake. There are indeed situations of
concern, which fall outside the scope of EU law and therefore cannot be considered
as a breach of specific obligations under the Treaties but still pose a systemic threat
to the rule of law.

The “EU framework to strengthen the rule of law” launched by the Commis-
sion in 2014, aimed at resolving future threats to the rule of law in Member States
before the conditions for activating the mechanisms foreseen in Article 7 TEU would
be met.” It shall ensure an effective and coherent protection of the rule of law in all
Member States. The framework will be activated, where in a Member State measures
are taken or situations are tolerated “which are likely to systematically and adverse-
ly affect the integrity, stability or the proper functioning of the institutions and the
safeguard mechanisms established at national level to secure the rule of law”. In this
case, the Commission will initiate a structured exchange with that Member State.
It will make an assessment of the situation, come forward with recommendations
and supervise the follow-up to those recommendations. If there is no satisfactory
follow-up by the Member State concerned within the time limit set, the Commission
will assess the possibility of activating one of the mechanisms set out in Article 7
TEU.%

“To defend judicial independence in Poland” the Commission, in December
2017, for the first time ever, issued a reasoned proposal to the Council under Art. 7
par. 1 TEU “on the determination of a clear risk of a serious breach by the Republic

27 Member States, which have reasons to fear, that an Art. 7 procedure might also be opened against
them, will be particularly reluctant to support a determination of the European Council for a breach
of values. Others might hesitate for general political considerations or for fear, that adopting sanctions
would make things even worse.

2 Art. 258 TFEU.

» COM (2014) 158, 19.3.2014.

3 The rule of law framework does not substitute to the Art. 7 TEU procedure (or any other procedure
provided for in the Treaties). Is does not grant the Commission any additional decision-making power.
In its 2018 Enlargement Strategy (see footnote 5) the Commission considers, that “a more effective
mechanism needs to be put in place to ensure that effective measures can be taken to tackle a systemic
threat to or a systemic breach of (EU) values by any one of the EU’s Member States.”
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of Poland of the rule of law”.*! The Commission assessed, that, over a period of two
years, the Polish authorities had adopted more than 13 laws affecting the entire struc-
ture of the justice system in Poland, impacting the Constitutional Tribunal, Supreme
Court, ordinary courts, the National Council for the Judiciary, prosecution service
and the National School of Judiciary. ,,The common pattern is that the executive and
legislative branches have been systematically enabled to politically interfere in the
composition, powers, administration and functioning of the judicial branch.*

The reasoned proposal® set out the Commission’s concerns, recalling the
steps taken under the Rule of Law Framework and the numerous contacts with the
Polish authorities to try to identify a solution, and invites the Council to find that
there is a clear risk of a serious breach of the rule of law. The concerns relate specif-
ically to the lack of an independent and legitimate constitutional review and judicial
independence.

The over 40 pages long reasoned proposal of the Commission on “reform”
steps for the Polish judiciary illustrates the high importance the EU attaches to the
proper functioning of the judiciary in the Member States as the very basis of the
respect of the rule of law as a value of the EU. Although issued in the specific con-
text of Poland, many of the assessments, statements and recommendations the Com-
mission has put forward are also relevant for other Member States and indeed for
candidate countries.™

Since these (early) attempts of the Commission to react on rule of law short-
comings in EU Member States it has constantly pursued its efforts to address such
shortcomings. In the meantime several judgements of the European Court of Justice
have endorsed those actions.** The Commission’s 2019 communication “Further
strengthening the Rule of Law within the Union State of play and possible next
steps”™ provides a detailed overview of the EU “rule of law toolbox today” and
assesses the experience so far.’® Finally, the recently decided rule of law “condi-
tionality” for EU expenditures provides a new dimension of rule of law supervision
within the EU.%’

Obviously, the rule of law is not the only EU value, the full respect of which
by all Member States is of current concern for the EU.** And beyond Art. 2 TEU the
Treaties contain other fundamental principles linked to the EU citizenship, to the

1 COM (2017) 835,20.12.2017. See also the Commission’s press release IP/17/5367.

32 Which was adopted after the Commission had made several sets of recommendations under the
framework to strengthen the rule of law.

33 See in his context the two reports (2015 and 2017) of a Senior Rule of Law Experts Group assessing
the situation in North Macedonia and a similar report (2019) on Bosnia and Hercegovina. Like in sim-
ilar assessments made by the Commission the experts, to a large extent, refer to the precious findings
made by the Council of Europe Venice Commission.

3% See for a recent overview the opinion of Advocate General Tanchev of 6.5.2021 in the case C 791/19.
3 COM (2019) 163.

% The Commission now provides annual reports on the rule of law situation in the EU. See e.g. the
report COM (2020) 580 of 30.9.2020 of 3.4.2019.

37 See Regulation (EU, Euratom) 2020/2092 on a general regime of conditionality for the protection of
the Union budget, O.J. 2020 L 433 I/1.

38 E.g. the participation of right wing, nationalist and populist parties in governments could jeopardize
the functioning of democratic institutions.
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freedoms of the internal markets and to the whole range of the fundamental rights.
The principle of solidarity in the various policy fields of the EU (e.g. economic and
social cohesion, migration, foreign policy) goes hand in hand with Member States
taking responsibility in fulfilling their obligations under the Treaties.*’

Although it is normal (and has always been the case) that countries as mem-
bers of the EU to a certain extent pursue different interests, it is essential, that there
remains a common understanding on the broad objectives of the EU*, a common
approach to EU policy making, based on common interests, equality, responsibility
and solidarity. The Union continues to be “in the process of creating an ever closer
Union among the peoples of Europe” with “further steps to be taken to advance Eu-
ropean integration”.*!

4. Joining and leaving the EU: Enlargements, renunciations and a withdrawal

4.1 From 6 to 28

The expansion of the EU from six to 28 Member States is an essential part of
its history. Each of the seven past accessions had to take into account the specific his-
toric circumstances, the economic situation of the acceding countries as well as the
political context at the time. Based on Art. 49 TEU (and previous Treaty provisions),
all accessions have shaped the current EU enlargement policies and procedures.

With the first accession in 1973 the United Kingdom (UK), Denmark and Ire-
land joined the six founding Member States (Belgium, Germany, France, Italy, Lux-
emburg and the Netherlands). After Norway had negotiated accession at the same
time, its population finally rejected membership in a referendum. The United King-
dom had applied for membership in 1967 for the second time. Its first request to join
back in 1961 did not make its way, because, at the time, France strongly opposed
British membership.** Already at this first accession the European side made it clear,
that new members have to accept and to align with the accumulated legislation, legal
acts, and court decisions which constitute the body of European law (the famous
“acquis communautaire”) and that the EU would therefore only exceptionally accept
derogations from this principle, if and for the time justified by compelling reasons.

The southern expansion with the accession of Greece in 1981 and Spain and
Portugal in 1986 followed the previous transition of those countries from dictatorial
regimes towards democracies. These accessions reinforced the huge economic dis-
crepancies between the Member States — mainly between the North and the South
— requiring increasing efforts to improve “economic and social cohesion.” The con-

3 The refusal of some Member States to carry their obligations in the framework of the EU’s migration
and asylum policies, even when confirmed by the Court of Justice, is more than worrying. Such an
attitude puts into question the very foundation of the EU on rules (“Rechtsgemeinschaft”) to be fully
respected and implemented by all Member States.

4 See Art. 3 TEU

T Art. 1 par. 2 TEU and the last recital of the Preamble of the TEU.

“ In his New Year’s television address of 14.1.1963 French President de Gaulle explained, while
he considered the economic and political differences between the Six and the UK as an obstacle for
membership.
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siderably long (up to 10 years) and complicated transition arrangements in the 1985
Accession Treaty® were later on considered as (bad) examples, not to be followed
in further accessions.

In 1995 Austria, Finland and Sweden became members. With the end of the
cold war, their neutrality status was no longer an obstacle to membership. As rel-
atively prosperous countries (with comparison to the average of the then Member
States) these countries were anxious not to lower their own high standards with the
accession. At this occasion, Norway, after having finalised accession negotiations,
again opted in a referendum against membership.

The biggest, politically and legally most challenging accession of 10 coun-
tries in 2004 was the consequence of the fall of the Berlin Wall and the collapse of
communism in the Eastern European countries (the Czech Republic, Estonia, Latvia,
Lithuania, Hungary, Poland, Slovenia and Slovakia). Malta and Cyprus also joined
at this moment. At the time, Bulgaria and Romania were not considered to be ready
to become members; their accession therefore took place only in 2007.

Finally, Croatia joined the EU in 2013. After Slovenia it was the second coun-
try to become an EU Member State, which had been part of former Yugoslavia.

Not all accession requests made it up to the end: Contrary to its initial intention
to become a member, a country may decide otherwise. Beside the abovementioned
two “renunciations” of Norway to finally join the EU, Iceland, which had applied for
membership in 2009, decided in 2015 after a government change to drop out of the
negotiations, which as a consequence were suspended.*

Territorial extensions of a member state, although not being accessions, but
can de facto have similar effects. With Germany s unification, not only its own terri-
tory expanded, but (automatically) that of the EU as well.* Therefore, no accession
treaty or modification of the EU Treaties were necessary.*

Greenland is an early example of a territory leaving the EU. As part of Den-
mark with a far-reaching autonomy since 1976 its population in a referendum in
1982 voted against staying in the EU. With the Treaty changes in 1985*” Greenland
attained the status of an Overseas Territory with specific arrangements.*® Obvious-
ly, this withdrawal of a part of a Member State was only possible, because it was

4 Mainly in the area of the Common Agricultural Policy.

# Jceland’s Foreign Minister stated on 12.3. 2015: “Iceland’s interests are better served outside the
European Union.” Turkey still is a different case. Its perspective to eventually become a member dates
back to the Association Agreement of 1964. But with recent developments in the country its EU mem-
bership appears for the time being far out of reach.

4 According to the Unification Treaty (Einigungsvertrag) between the Federal Republic of Germany
and the German Democratic Republic the latter ceased to exist with its accession to the former.

“ Tt (only) required transitional arrangements at the level of secondary EU legislation. If such an im-
portant territorial change in a Member State could have been done, without (at least tacit) consent of
the other Member States, can be discussed. Saarland, which after the Second World War was part of
the French economic territory and became a Land of the Federal Republic of Germany only in 1957. In
general the territorial scope of the EU is laid down in Art. 52 TEU and Art. 355 TFEU.

470.J. 1985, L 29/1.

* Art. 204 TFEU and Prot. 34.
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compatible with the Danish Constitution. Moreover, granting Greenland a new sta-
tus as overseas territory required on the EU side a Treaty change.®

4.2 Enlargement conditions

Art. 49 par. 1 TEU spells out the conditions a “European state*>® has to fulfil
for becoming a member of the EU. The country has to “respect the values referred
to in Article 2” and has to be “committed to promote them.” The conditions of eli-
gibility established by the European Council shall be taken into account. In essence
the so-called Copenhagen criteria of 1993 require from a candidate (1) stability of
institutions guaranteeing democracy, the rule of law, human rights and respect for
and protection of minorities (political criteria), (2) a functioning market economy
and the capacity to cope with competition and market forces (economic criteria) and
(3) the administrative and institutional capacity to effectively implement the “acquis
communautaire” as well as the ability to take on the obligations thereof. Besides
these conditions a candidate is required to meet, the Union’s capacity to absorb new
members, while maintaining the momentum of European integration, has also to be
taken into account.”!

The Copenhagen accession criteria, designed in the wake of the then upcom-
ing ,,accession wave® of the eastern and central European countries, remain valid
for future accessions.”> Accession criteria are (and should be) sufficiently flexible to
adapt to new EU policy developments™ and to the specificities of each accession.
The European Council is free to add or to modify ,,conditions of eligibility“.>* Also,
the EU cannot be blamed for drawing lessons from experiences with previous acces-
sions.” One of those experiences is certainly, that beyond simply adapting national
legislation to the “aquis Communautaire”, the implementation of such legislation in
line and in the spirit of European rules is indispensable. Administrative and insti-
tutional efficiency as well as a culture of accountability and transparency are often
lacking. Obviously, there are limits, to “impose” a democratic culture and the rule

* Therefore, the Greenland case can by no means constitute a precedent for a possible ,,secession* of
parts of Member States from the EU.

30 Morocco’s application in 1987 to join the European Communities was rejected, because the country
is not a European state.

31 On the ,,absorption capacity of the EU as an accession criteria see Olli Rehn, Europe’s Next Frontiers,
2006, p. 55 ss. The 2018 Enlargement Strategy (see footnote 5), p. 15, underlines, that “the EU itself
needs to ensure that it will be ready institutionally to welcome new Member States once they have met
the conditions set. The Union must be stronger and more solid, before it can be bigger.”

52 With the reference to the European values in Art. 49 par. 1 TEU the political criteria have to a large
extent been incorporated into the Treaty.

33 For example, the EU policies for the Area of Freedom, Security and Justice (Title V TFEU) and the
related acquis have considerably evolved since previous accessions and therefore require much more
attention in the accession negotiations.

* For example, if the emphasis the EU, in the context of the Balkans accession process, has put on re-
gional cooperation and on the proper pursuit of war crimes (including cooperation with ICTY) should
be considered as new, additional accession conditions or rather as the application of well-established
conditions to a specific situation is in my view not worthwhile a big discussion.

33 As the Commission has underlined: “Ensuring future Member States are well prepared is crucial for
the credibility of enlargement policy, as well as for public support in both current and future Member
States.*
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of law — it often requires fundamental “behavioural” changes.’® Moreover, respect-
ing the values referred to in Art. 2 TEU means more than simply implementing the
acquis properly. Addressing seriously the problem of corruption, for example, might
at the end turn out to be the key for speeding up progress of the countries to member-
ship. In recent communications®’ the Commission, bearing in mind the longer-term
nature of the challenges are facing, urges them to strongly focus in the accession
process the enlargement countries on these specific issues.>®

Compared to the early accessions, transitional arrangements and derogations
have become very limited in recent accession treaties. The EU gives a clear preference
for a proper preparation of countries before accession, rather than having specific
arrangements after accession.>’

Over the past 20 years, the preparation of the Western Balkan countries for
accession went hand in hand with the EU’s efforts to contribute to the post-conflict
stabilisation of the region in the framework its Common Foreign and Security Policy
(CFSP). In fact, many of the newly created instruments of that policy have been first
deployed in the Western Balkans.®® The perspective of EU membership as such is an
important stabilizing factor in the region.®! CFSP instruments have further supported
stability in the region. Both strands of EU efforts should be seen together and should
be mutually reinforcing; any impression that the EU deals with the region under two
different policy approaches would therefore be wrong, although in cannot be contest-
ed, that the accession method (based on a long term approach, checking chapter by
chapter the compliance of a candidate with the “acquis communautaire”, as long as it
takes) and the crisis-management and crisis-prevention approach of the CFSP (aim-
ing at stability and preserving peace, often based on ad-hoc actions) could in particu-
lar situations lead to a different appreciation on what needs to be done. By no means
would it be appropriate, to set aside or soften accession conditions or to move on to
further steps in the accession process for short term foreign policy reasons only, as
essential as they may appear at a given moment in view of the stability of the region.

3¢ The three 2015, 2017 and 2019 reports of the “Senior Experts’ Group on systemic Rule of Law is-
sues” in North Macedonia and Bosnia and Hercegovina as well as the discussion around the vetting of
the judicial personal in Albania illustrate this particular dimension of adapting to European standards.
7 See now the 2018 Enlargement Strategy and subsequent communications (see footnotes 5 and 6).

8 This leaves enough space for the countries to set political priorities in line with EU recommendations.
% When Romania and Bulgaria joined the EU in 2007, the Commission set up the Cooperation and
Verification Mechanism (CVM) as a transitional measure to assist the two countries to remedy short-
comings in the fields of judicial reform, corruption and (for Bulgaria) organised crime. Although this
could be taken as a model for future accessions, it is more likely that this will serve as an example not
to be followed, i.e. an example demonstrating that the “pre-accession homework™ had not been done
properly by the two candidate countries.

% For example, the 2001 Ohrid-Agreement in Macedonia has been designed with considerable support
by the then High Representative Solana. The facilitation of a high level dialogue between Serbia and
Kosovo has high on the agenda of the High Representatives for foreign affairs and security policy.

1Tt is not by accident, that the contractual framework for the preparation of the countries for member-
ship is called ,,Stabilisation and Association Process®.
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4.3 Preparing for enlargement

The time it takes from a country’s application for membership (and even more
so from preparing for applying) until becoming a member is unpredictable®? and
long - far too long in any case from the perspective of a candidate, impatient to join
quickly. This on the one side is inevitable taking into account the broad negotiation
agenda, which has to cover all EU policy areas, and the accession procedure. On the
side of the candidate countries, significant delays have occurred in the past, because
of their limited capacities to cope with the accession (negotiation) requirements but
— maybe more importantly — also due to a lack of determination to concentrate on
the accession as the main policy objective of the country. Moreover, within the EU,
the current political climate is not particularly favourable to further enlargements in
the near future.

The EU has designed specific instruments for the Western Balkans countries
to prepare for membership. The ultimate target of the Stabilisation and Association
Process (SAP), launched in June 1999 and strengthened at the 2003 Thessaloniki
Summit, is EU membership. Western Balkan countries are involved in a progressive
partnership with a view of stabilising the region and establishing a free-trade area
between the EU and the country concerned. The SAP sets out common political and
economic goals. Bilateral Stabilisation and Association Agreements (SAA) consti-
tute the framework of relations between the European Union and each of the West-
ern Balkan countries. The agreements are adapted to the specific situation of each
partner country, they identify common political and economic objectives and they
encourage regional co-operation. The agreements serve as the basis for carrying out
the accession process. After long negotiation and ratification processes® SAAs are
now in place for all Western Balkans countries.®* All SAAs mention the accession
perspective and the purpose of the agreements to prepare for the country to be ready
to join the EU.%

Bearing in mind the considerable time it takes from the entry into force of
association agreements until accession,® it is important for the countries to fully
exploit their SAA framework to prepare for membership. Preparing well for mem-
bership is not time lost. With the (formal) accession process going in parallel with
the implementation of the SAA there is always a risk, that reaching next steps in

2 Therefore, making comparisons, how long it took for other countries, is not useful.

% As ,,mixed” agreements, SAAs require besides the procedure at EU level the ratification by all
Member States. However, to take into account the non-recognition of Kosovo by five Member States,
the 2016 Kosovo SAA is limited to matters falling into EU competence and therefore did not need rat-
ification by Member States.

% The SAA for Macedonia was the first to enter in force in 2004. Croatia’s 2005 SAA has been su-
perseded by its accession in 2013. SAAs for the other Western Balkans countries entered into force
between 2009 and 2016.

% SAAs contain mechanisms to follow-up their proper implementation. Besides the SAA contractual
relations the considerable financial support provided by the EU to the Western Balkans is to be men-
tioned. The 2014-2020 IPA II programme amounted to 11,7 bio €.

% The time between the entry into force of the European Association Agreements and accession for
the countries, which joined the EU in 2004 and 2007, ranged between 5 and 12 years. In the case of
the Western Balkan countries this time span can be expected to be rather longer than shorter. Croatia’s
accession took place 8 years after the entry into force of the SAA. Also, negotiations of the SAAs and
their entry into force took in some cases much more time, than anticipated.
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the accession process (obtaining candidate status, opening accession negotiations,
opening and closing negotiation chapters) tends to be considered more important
than implementing the SAA properly. However, an efficient implementation of the
SAA will speed up the accession process more than constant “political excitement”
on dates for the “next steps” towards accession.’’” A proper implementation of the
SAA will help a to build confidence within the EU on the ability of the country to
become a EU member. It is the most suitable framework to promote reforms in the
light of accession.

Awareness in the countries needs to be raised, that reforms required for EU
accession are in the first place in their own interest; they are not to be carried out just
to please the EU.%® Preparing for accession could also give the necessary leverage
to address constitutional reforms. The EU accepts considerable differences in the
constitutional realities of its Member States; it does not impose one single “consti-
tutional model” on them. Sometimes however, when national constitutions conflict
with EU rules or principles, their reform is indispensable to meet the conditions
for membership, e.g. in the area of the rule of law. In other cases, such reforms can
simply help to facilitate the accession process, e.g. by ensuring a more efficient or-
ganisation of the state.

Before joining the EU, candidates are expected to sort out any border or other
disputes with their neighbours, to avoid that such disputes become an EU-internal
problem after accession. The EU can try to facilitate finding solutions but has no
power to impose a solution on the countries involved. Also, it cannot necessarily
be expected, that the accession process or the accession of a candidate involved in
a dispute will automatically pave the way for the settlement of the dispute. If the
dispute involves a Member State, the acceding country can find itself in a difficult
position, if that Member State makes resolving the dispute (in its sense) a condition
for its consent to the accession.®

7 Both sides, the applying country and the EU, might be tempted to set-aside SAA business in favour
of accession negotiation business.

 See the 2018 Enlargement Strategy (see footnote 5), p.16: “For the accession process to be a success,
its opportunities and challenges must be communicated more clearly, in the region and in the EU. In the
Western Balkans, it is primarily the responsibility of governments to provide adequate information to
citizens and business, and to forge a national consensus around their strategic goal.”

% 1t is not by chance, that the EU (as for example in the 2018 Enlargement Strategy, see footnote 5)
so strongly emphasises the need to sort out open bilateral questions before accession. The controversy
between Greece and Macedonia on the name of Macedonia is a telling example, how a bilateral dispute
between a candidate and a Member State can put at risk the entire accession process (as it did with
regard to Macedonia’s NATO accession). It might appear as bitter irony to North Macedonia that, after
having solved the name issue with Greece, Bulgaria has recently put obstacles to the opening of acces-
sion negotiations. The controversy between Slovenia and Croatia on the border in and at the Piran Bay
led Slovenia to initially block Croatia’s accession process (see for this conflict footnote 12). Cyprus
joined the EU in 2004 as a de facto divided island but the whole of Cyprus is EU territory. Hopes,
that its accession will lead to a comprehensive settlement of the Cyprus problem did not materialize.
According to Art. 1 par. 1 of Protocol 10 of the Accession Treaty, O.J. 2003 L 236/955, “the application
of the acquis shall be suspended in those areas of the Republic of Cyprus in which the Government
of the Republic of Cyprus does not exercise effective control.” In a way, Germany’s division after the
Second World War and the perspective of its re-unification, spelt out in its 1949 Fundamental Law, was
also an unsolved territorial issue, when Germany co-founded the European Communities. The Protocol
on German internal Trade attached to the 1957 Treaty Founding the European Communities deals with
a specific aspect of that situation (referring to the German Fundamental Law).
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4.4 Brexit — a “reverse process”

The UK left the EU on 31.1.2020. “Brexit”, the long process of the UK’s
withdrawal from the EU, has turned out to be a telling example for what it means
to be - and what it now means, not to be any longer - a member of the EU. It should
sharpen minds on the enormous advantages for a country being a member of the
EU.”° Many lessons can be learnt from this process, not the least for current
candidate countries.

After a referendum in June 2016 the United Kingdom (UK) government in-
formed the EU in March 2017, that it intended to withdraw from EU membership.
Art. 50 TEU determines the rules of the game for such a withdrawal. It confirms,
that “any Member State may decide to withdraw from the Union ... in accordance
with its own constitutional requirements.” Once, the withdrawal decision has been
notified, the European Council provides guidelines on the basis of which “the Un-
ion shall negotiate and conclude an agreement with that State, setting out the ar-
rangements for its withdrawal, taking account of the framework for its future rela-
tionship with the Union.” This clause differentiates between the “arrangements for
withdrawal” and the “framework for the future relationship”. Both are distinct but
linked (“taking into account”). Broadly speaking, the negotiations are conducted
according to the normal Treaty rules on international agreements, which means that
the Commission — as usual in international negotiations — plays a central role as the
lead negotiator. “The agreement shall be concluded on behalf of the Union by the
Council, acting by a qualified majority, after obtaining the consent of the European
Parliament.””" According to Art. 50 par. 3 TEU “the Treaties shall cease to apply to
the State in question from the date of entry into force of the withdrawal agreement”.
Failing such an agreement, the Treaties cease to apply in any case two years after the
withdrawal notification (the so-called “guillotine clause”).

The EU-UK Withdrawal Agreement of January 20207> had, besides many
other issues, in particular to solve “three main divorce issues”. They illustrate the
far-reaching consequences of the UK withdrawal, for the UK itself, but also for the
remaining EU. Besides the settlement of UK’s financial obligations, the other two
issues are directly related to the UK leaving the internal market. The rights of citi-
zens — both EU citizens in the UK and UK citizens on the EU — had to be preserved.
The future arrangements for the border between the UK and Ireland turned out to
be by far the most sensitive negotiation issue. Being together in the EU with the
principles of the internal market requiring both countries to keep the border between
them open, considerably contributed to overcome past conflicts related to Ireland
and Northern Ireland (as part of the UK). Both the EU and the UK were anxious

70 Attempts to draw attention to positive consequences of Brexit are not very convincing. For both
sides, it cannot be a ,,win-win“ but will rather result in a ,,loose-loose situation. Only a better aware-
ness in the broader public of the many advantages of being an EU-member could be seen as a positive
“by-product” of the UK withdrawal.

"It is an agreement between the Union and the leaving country; no ratification by national Parliaments
is required on the EU side.

20.J.2020 L 29, 7.
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to avoid, that Brexit could affect the peace process or the cross-border trade. In its
negotiation guidelines the European Council emphasised, that ,,in view of the unique
circumstances on the island of Ireland, flexible and imaginative solutions will be re-
quired, including with the aim of avoiding a hard border, while respecting the integ-
rity of the Union legal order.“ The EU appealed to the UK “to present and to commit
to flexible and imaginative solutions called for by the unique situation of Ireland.“"
It needs to be seen, if the detailed and very complicated arrangements in the With-
drawal Agreement on this issue, which are the the result of a last minute compromise
between the EU and the UK, will be sustainable. Recent events in Northern Ireland
give reason for some concern in this regard.

After a transition period until end 2020 the post-membership relations be-
tween the EU and the UK are now laid down in the Trade and Cooperation Agree-
ment concluded in December 20207 The sheer volume of this agreement (over
400 pages in the EU Official Journal) demonstrates how complicated is has been
to conceive a “smooth” departure of a country from the EU after nearly 40 years of
membership. And still, many of the arrangements in the Agreement are transitional,
requiring further agreements later on. Leaving the EU does not appear to be easier
than joining it...

The Agreement provides for a close relationship between the EU and the UK
in many EU policy areas, without however granting the UK the privileges which a
member state enjoys. The EU was not ready to accept anything like a UK “mem-
bership light” based on rights but not on obligations. It opposed a “partial single
market” for the UK (the freedoms, with the exception of the freedom of movement).
Naturally, trade is a central subject in the Agreement, but it is by far not the only one.
To a certain extent, there are some parallels between the EU-UK Trade and Cooper-
ation Agreement and the Stabilisation and Association Agreements between the EU
and the Western Balkans countries. In both cases, the agreements provide for a close
association with the EU, far beyond simple trade arrangements — obviously with the
important difference that the SAAs consist in an association to prepare for accession
whilst the agreement with the UK constitutes an association to “administer and di-
gest” the departure of a Member State from the EU. In any case, the UK will as from
now be an important partner in the EU’s overall neighbourhood policy.

Enlargement countries might fear, that Brexit could have a negative impact on
the EU’s enlargement agenda. At first sight, the one appears to have nothing to do
with the other. According to Art. 49 TEU “any European state may apply to become
a member of the European Union” and according to Art. 50 TEU “any member may
decide to withdraw from the Union”. Both articles provide for distinct procedures,
which can go in parallel. Nevertheless, candidate countries might well ask them-

3 For this delicate subject see the European Council guidelines of 29.4. and of 15.12.2017 as well as
the guiding principles of the EU position for the Dialogue on Ireland/Northern Ireland , 21.9.2017. The
Irish island question illustrates the stabilizing and indeed peace-ensuring effect of EU membership. It
also shows, how quickly old disputes can reappear at the surface, once the common EU frame of coun-
tries involved in a potential conflict disappears.

0.J.2020 L 444.
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selves: “Why should we join when others leave?” Also, the fear is not unfounded
that, with the Brexit “follow-up still high on the EU’s agenda, enlargement will be
put on the back burner and the enlargement process could further loose its dynamics,
making the promise of an “accession perspective” even less credible.

Brexit could “marginalize” the Balkans for still another reason: It has made
the remaining Member States aware, that significant reforms of the EU are urgently
needed. Initiatives to reform the EU might therefore come up.” It would be quite
logic, that Brexit could trigger some reflections within the EU its future orientation
and on improvements of its functioning.” Preparing and deciding upon EU reforms
would probably not disrupt the enlargement process but could slow it down. Also,
there are differing views about the UK’s future engagement in the Western Bal-
kans after leaving the EU.”” In the past years, the UK was amongst the EU Member
States the most engaged in the Western Balkans. was Indeed, the UK was critical in
shaping the EU enlargement agenda. In helping to overcome remaining conflicts, in
ensuring post-conflict stability, in looking beyond divisions and disagreements and
in pushing forward the accession process, it was indeed a major player in the region.

5. Looking ahead: Towards a reformed Union of 33?

The message of the 2018 Enlargement Strategy of the Commission and sub-
sequent EU communications’ is unambiguous: All Western Balkan countries have
a “credible enlargement perspective”. An “enhanced EU engagement” with those
countries is needed. Also, “the Union must be stronger and more solid, before it
can be bigger.” Accession will happen, but it will not happen automatically. “The
Western Balkan countries now have a historic window of opportunity to firmly and
unequivocally bind their future to the European Union. They will have to act with
determination. Accession is and will remain a merit-based process fully dependent
on the objective progress achieved by each country.” It still will be a long way to go.
The Commission — taking some political courage — has indicated for two countries
(Serbia and Montenegro) 2025 as a perspective for accession; however, the Council
was not ready to explicitly confirm this timeline. To help the countries to focus on
essential reforms, the Commission suggested an Action Plan in Support of the Trans-
formation of the Western Balkans, with six “flagship initiatives” (1) to strengthen the
rule of law, (2) to reinforce engagement on security and migration, (3) to enhance
support for socio-economic development, (4) to increase transport and energy con-
nectivity, (5) to elaborate a digital agenda for the Western Balkans and (6) to support
reconciliation and good neighbourly relations. The strategy makes is very clear, in

5 See e.g. the Sorbonne speach of 25.9.2017 of France’s President Macron and the Commission’s “five
scénarios for Europe 2025 in its White Paper on the Future of Europe of 1.3.2017. More recently, the
launch of the Conference for the Future of Europe might bring a new push to reflections on reforming
the EU.

6 As was the case when the Lisbon Treaty was prepared.

Inits report “The UK and the Future of the Western Balkans® of 10.1.2018 the Select Committee on
International Relations of the UK House of Lords, pp. 9 ff., gives an overview of opinions expressed in
this matter.

™8 See footnotes 5 and 6.
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which areas progress has to be made, and it does not shy away from indicating the
reforms needed on the EU side.”

On this basis, the EU-Western Balkans summit of 17.5.2018 has given a new
push to the region (and to the EU), to work even more intensively on the Western
Balkan’s accession to the EU. Also, the Council, by its conclusions of 26.6.2018,
which were confirmed by the European Council two days later, broadly endorsed the
Commission’s enlargement strategy. Many subsequent statements going in the same
direction could be cited here.®® A revised “enlargement methodology” proposed by
the Commission in 2020 should facilitate preparing the Western Balkans countries
to come closer to the EU.

In parallel internal reforms of the EU are necessary. Contrary to some fears
after the 2016 referendum, Brexit has not destabilised the EU, but has rather made
politicians and the broad public aware, that — despite all difficulties and sets-back -
all European peoples benefit from European integration.

To conclude: Working on a reformed Union of 33 entirely makes sense.

" The subsequent enlargement reports assess in more detail the situation for each country.

80 See for example the statement of the G7 Foreign Ministers of 6.5.2021: “We reaffirm our shared
commitment to the security, economic recovery and European perspective of the six Western Balkans
countries as a crucial investment for peace and stability. We emphasise the importance of advancing
the necessary internal reforms, in particular on rule of law, including tackling organised crime, illicit
finance and corruption, with tough action taken against the most egregious cases.”

81 See the Commission communication “Enhancing the accession process - A credible EU perspective
for the Western Balkans”, COM (2020) 57 of 5.2.2020.
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This paper elaborates on the most significant economic and political challenges of the EU
and the EMU in the period after the Great Recession 2007-2009 . The Great Recession 2007-
2009, in the case of the EU, in early 2010, was transformed into a European debt crisis) and
the crisis of the euro. This crisis and the Crisis caused by the COVID-19 pandemic (The
Great Lockdown), have posed serious economic challenges to the EU and the EMU, which
can be synthesized into three complex sets of issues: (1) rescuing the common currency and in
that context rethinking of the EU fiscal rules; (2) accelerating economic growth and reducing
unemployment; (3) to mitigate the problems and risks which will arise by the fiscal conso-
lidation. Political challenges, controversies and dilemmas are closely related to economic
ones and address four groups of questions: Is it possible to design a mechanism which would
ensure a sustainable functioning of the euro within the framework of a currency union witho-
ut political union?; How the conflicting political interests determined by the large disparities
in economic development among the countries of the center and the periphery of the EU will
be relativized?; How will the EU deal with the growing post-Brexit Euroscepticism?; Does
the EU have strength to initiate serious reforms (economic and political) aimed e.t. dealing
with the so-called c democratic deficit? This paper also analyzes the problem of fiscal conso-
lidation which, with the appearance of a strong recession caused by the COVID-19 pandemic
is pushed in the back row, but will become relevant again after the end of the Pandemic.

Keywords: Great Recession, Great Lockdown, European debt crises, Crises of the euro,
Fiscal rules, Fiscal consolidation, Political challenges.
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1. The trajectory of the European debt crises and the crises of the euro

The global financial and economic crisis which emerged in the USA in the
fourth quarter of 2007 began to spread fast in other advanced economies and was
transformed into a synchronized i.e. global crisis, infecting, until the fourth quarter
0f 2008, 15 out of 21 advanced countries (IMF, April 2009, p. 19). This crisis is the
strongest one since the Great world economic depression of 1929-1933 (the Great
Depression), not only measured by the intensity of appearance and length of duration
(the recovery in 2009, de facto, not a real recovery), but also by the effects on the
financial systems and the real sector of affected countries. The causes of the Great
Recession were numerous and complex. Yet, the main shock that initiated this crisis
came from the financial systems of developed countries, primarily the USA, which
underwent a big transformation since the 1980s. Namely, they became incredibly
diversified, deep and interconnected. New players and institutions appeared on the
financial markets, as well as a large number of innovative financial instruments, such
as various types of futures, options, collateralized financial instruments etc. During
this crisis the US economy, where it all began, faced the liquidity trap phenomenon
(Zero lower bound on interest rates), i.e. existence of extremely low nominal interest
rates. A similar situation, though less severe, appeared in other advanced countries
as well. With low nominal interest rates, close to zero, the monetary policy becomes
inefficient, and expansionary fiscal policy and huge fiscal stimulus (public spending
growth and tax cuts) were the main mechanisms for boosting aggregate demand and
€CONomic recovery.

The Great Recession 2007 — 2009, in the case of the EU, in early 2010, was
transformed into European debt crisis and the crisis of the euro. This crisis and
the Crisis caused by the COVID-19 Pandemic (the Great Lockdown) have posed
serious economic challenges to the EU, which can be synthesized into two complex
sets of issues:

e Rescuing the common currency of the EMU member states (the euro);

e Accelerating economic growth (GDP growth rates) and reducing
unemployment - the performance of economic growth and the EU labor
market is much worse compared with the performance of the United States
and

e Tomitigate the problems and risks which will arise by the fiscal consolidation.

The large increase in budget deficits and public debt, mostly in advanced
countries, (but also in emerging economies and developing countries), is a direct
consequence of the Global financial and economic crisis of 2007 — 2009.

Table 1
Increase in budget deficits and accumulation of public debt in selected countries,
as a consequence of the crisis

(% of GDP)
Austria -0,994 -1,004 -4,125 -4,475 -2,589 72,295
Belgium -0,096 -1,056 -5,619 -3,886 -3,879 97,809
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France -2,751 -3,343 -7,563 -7,09 -5,191 86,011

Germany 0,237 -0,057 -3,212 -4,144 -0,781 80,555

Greece -6,801 -9,912 -15,561 -10,496 -9,113 165,412
Hungary -5,078 -3,676 -4,488 -4,29 4,192 80,599

Iceland 5,402 -0,539 -8,593 -6,384 -4,664 99,205

Ireland 0,062 -7,34 -13,931 -30,946 -12,752 106,46

Italy -1,59 -2,673 -5,368 -4.,475 -3,822 120,102
Netherlands 0,171 0,504 -5,39 -5,08 -4,68 65,162

Norway 17,305 18,787 10,647 11,187 13,733 49,608

Portugal -3,212 -3,697 -10,169 -9,843 -4,239 107,818
Spain 1,904 -4,152 -11,193 -9,365 -8,931 69,117

United Kingdom -2,83 -5,054 -10,36 -9,937 -8,548 81,792

United States -2,745 -6,691 -13,34 -11,155 -10,059 102,93

Source: IMF (2012),World Economic Outlook Database, October.

The situation with the European debt crisis is extremely complex. It was si-
lently prepared well before the emergence of the global financial crisis of 2007/2008.
The Maastricht treaty of 1992 imposed a rule on potential member countries of the
Eurozone to maintain their budget deficits below 3% of their GDP. Later the Sta-
bility and growth pact defined the basic fiscal rule for the Eurozone countries more
precisely.!

These rules were supposed to serve as a substitute for the lack of a common
fiscal policy in the EMU and as an important assumption for maintaining the stability
of the euro. However, without efficient control over public spending in some coun-
tries of the EMU, the fiscal rules were not obeyed — not only in the countries of the
periphery, but in certain years, also by the highly developed countries.

Greece, for example, as one of the most severely affected countries by the debt
crisis, began to sharply raise the budget deficit and public debt in the period after
1980, during the Government of Andreas Papandreou. “The socialist government
implemented an economic policy programme that was mainly based on inducing
the income of the average Greek household through extensive borrowing from the
markets. This borrowing was completely streamlined to higher consumption levels
in an effort to raise the standard of living of households. This process was also fueled
by the incoming capital flows from the EU in the form of agricultural subsidies and
from the financing of infrastructure within the broader framework of the conver-
gence and cohesion policies of the EU” (Kouretas and Vlamis, 2010, pp. 394-395)

The persistent budget deficits resulted in a strong growth of the Greek public
debt — the share of public debt to GDP exceeded 100% in 1993, reached an amount
0of 107,4% 1n 1999, and around 162% in 2011.

! According to these rules, the countries of the EMU are not allowed to create budget deficits higher
than 3% of GDP. If a certain country exceeds the benchmark, it is obliged to pay penalties in the form
of a deposit in an amount that varies from 0,2 to 0,5% of GDP, according to the size of the deficit. The
deposits from the countries which exceed the target level of budget deficit shall be returned to them,
provided that they manage to bring the deficit down to the required levels within two years down to the
required levels within two years.
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Figure 1
Evolution of the Greek public debt 1970-2010
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Similar to Greece, the roots of the Portuguese crisis can be found in the “loose”
fiscal policy. When Portugal joined the EU, its budget deficit was 7,4% of GDP. In
the period between 1986 and 2011 its average budget deficit was 5% of GDP and it
hasn’t achieved a surplus in any year (NBRM, 2012, p. 19). Both countries, Greece
and Portugal, with joining the Eurozone, benefited from the common currency —
the low interest rates in the Eurozone allowed them to finance their budget deficits
under favorable terms. The fact that these countries spent a significant share of the
borrowed money on unproductive investments (growth of salaries and other current
expenditures) explains the achieved low growth rates, accompanied by a permanent-
ly decreasing competitiveness.

The reasons behind the extremely difficult situation of the /rish economy are
of a different nature. Ireland, unlike Greece and Portugal, maintained a low debt
level until the crisis of 2007/2008, and in a number of years before the crisis even
recorded budget surpluses. This was accompanied by high economic growth rates.
However, the growth was mainly based on aggregate demand increase (mostly of the
household sector consumption), through an expansion in the construction sector and
an easy access of households to housing loans at low real interest rates. This created
a real estate price bubble, which burst and placed the banks in a quite difficult situ-
ation, forcing the government to save the banks by allocation of large budget funds
— practically by nationalization. Hence, the budget surpluses in this country turned
into high current budget deficits in the period after 2007, and the public debt of the
country grew from 24-25% to over 100% of GDP in 2011.

The crisis and imbalances of the Spanish economy (which, if it worsens, could
have much more severe consequences on EMU and EU) is also a result of a “bad”
development model based on a permanent increase in domestic demand, especially
in the real estate sector through a strong credit expansion. “The rapid deterioration
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of the international macroeconomic context highlighted the structural weaknesses
of the Spanish economy, especially after 2008. Betting on a growth model heavily
dependent on domestic demand, and more specifically on construction and property
development activities, has proved to be an absolute failure. The disproportionate
growth in the real estate sector, coupled with the expansion of credit needed to fi-
nance it, is at the basis of the economic imbalances. In the real estate sector a spiral
of growth in demand, prices and supply fueled a major bubble, which burst when
the impact of the international crisis was felt in Spain” (Carballo — Cruz, 2011, p.
309-310).

Figure 2
Dynamics of the general government gross debt in the most severely affected
EMU countries (% of GDP)
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Source: IMF (2012) World Economic Outlook Database, October.

The enormous public debt growth in Greece, Ireland and Portugal resulted in
losing their credibility on international financial markets — the terms for financing
their deficits became very tough. This forced them to seek help from the IMF, the
European Commission and the ECB (the so-called Troika) to finance their debts.

The events explained above indicate also the roots of the crisis of the euro. A
group of prominent economists, sponsored by Jacques Delors, former President of the
European Commission, and Helmut Schmidt, former German chancellor, prepared
a report in which they elaborate how the euro was “destroying itself”. According to
them, three problems had a particularly adverse influence on the common currency:
(a) large discrepancies in inflation rates — countries with higher inflation rates, such
as [taly, faced lower real interest rates than countries with lower inflation rates, such
as Germany; (2) Europe faces structural problems, a less flexible labor market than
the USA and the imbalances in the level of economic development among member
countries further emphasize the problems; (3) the countries in the Eurozone lack
independence in the control over their money etc. Back in 1989, Delors expressed a
concern about the existing imbalances among the EU countries and the countries that
were preparing to enter the Eurozone. He was aware of the fact that weaker coun-
tries could have serious problems in the government bonds market (which actually
happens to the countries in the periphery today), but in 1989 nobody gave a serious
thought to this warning. It was perceived that the problem could be managed with

139



I'OJIMIIHUK BO YECT HA CBETOMUP IIIKAPUK

fiscal rules and promises for economic convergence among EU member countries
(The Economist, June 30" 2012a, p. 32).

The above considerations confirm that the phenomenology of the European
debt crisis is complex and that causes for the European debt crisis cannot be attrib-
uted only to the large fiscal stimuli undertaken by EU countries’ governments as a
response to global financial crises of 2007. On the contrary, in the case of the EU and
European Monetary Union (EMU, other factors also interact: (1) EMU is the only
currency area in the world with a common monetary, but not a common fiscal policy;
(2) the large disparities in the level of economic development across countries in
EMU (periphery — center) contribute not only to a further complication of the debt
crises and the crises of the euro, but also to serious problems in solving the crises;
(3) the disagreements between member countries of the EMU about fiscal policy di-
rections (approximation to the concept of fiscal union, fiscal austerity vis a vis loose
fiscal policy etc.) are still large.

2. Efforts for rescuing of the euro

The situation in the EU is especially complex, considering the fact that the
debt crisis is not just a threat to the Union’s growth perspectives, but also to the
existence of the euro and the EMU. Indeed, European countries’ leaders, in the sum-
mits for “rescue of the euro”(in 2011 and 2012) achieved a certain progress in es-
tablishing foundations for a common fiscal policy (setting clear limits for budget
deficits and creation of public debt, automatic sanctions for countries which exceed
the ceilings; a possibility for the European rescue fund for the euro to inject money
directly to banks which face problems; establishing a European body for supervision
of banks which would involve the ECB etc.). But, the implementation of the offered
solutions remains uncertain — England, not a member of the EMU, but a part of the
big Troika of the EU, did not accept the solutions in the December 2011 Summit;
Germany, despite making a compromise about the mutilization of liabilities (lev-
erage) of countries, still advocates fiscal austerity and has remarks about the com-
mon bank supervision; the countries have not reached an agreement about a mutual
European bank deposits insurance fund etc. On the other hand, Finland presents a
new threat to the Eurozone. Recently, senior Finnish functionaries (the minister of
finance and the minister of exterior) clearly pointed out that Finland is not prepared
to share the liabilities of the problematic countries in the Eurozone and that the
country has already prepared a plan for an eventual abandonment of the common
currency. (The Economist, August 25th, 2012, pp.10-11) Obviously, despite the eco-
nomic logic which requires the Eurozone to become “more federalized”, the political
logic opposes these requirements — fiscal policies remain national, and some EU
countries that are more disciplined in implementing fiscal policy (Germany, Finland
and others) show a resignation and unwillingness to support Eurozone’s problematic
countries. The mentioned actions for “rescuing” of the Euro are partial and palliative
solutions that basically reflect the position of the European leaders (politicians) that
the crisis of the euro and the EMU can be attributed ...”to the failings of individual
countries within Europe” (Stiglitz, 2018 p. xiii) i.e. to the countries that do not im-
plement structural reforms. The problems of the EU and the EMU member states are

140



Taki Fiti:ECONOMIC AND POLITICAL CHALLENGES OF THE EUROPEAN . ..

numerous: significantly lower GDP growth rates and higher unemployment in the
EU compared with the states in the US; large disparities in the level of development
of the central and peripheral countries; a small common EU budget of only 1% of
EU countries” GDP, as opposed to the US federal budget of 20% of their GDP; the
European Central Bank is focused only on inflation, as opposed to the FED, which
focus is on inflation but also on unemployment, growth and the stability of the over-
all financial system; the philosophy of fiscal austerity; disagreements among EU
politicians over important economic and political issues related to the functioning
of the European project; lack of solidarity; deficit of democracy, etc.). Given these
problems, according to Stiglitz, the only way out of the successful functioning of
the Eurozone and the European project is the implementation of drastic structural
reforms, not just at the level of individual countries but at the EU level as a whole
(Stiglitz, 2018). In this sense, today, in the EU, reforms are ongoing in the weakest
component of the common currency, i.e. in the field of fiscal policy. Namely, after
the appearance of the Great Recession and European Severing Debt Crises on the be-
ginning of the 2010’s, things have been changed fundamentally. The strong increase
in budget deficits has resulted in the accumulation of enormous public debt - at the
level of the Euro area, public debt today is almost 100% (measured as a share of
GDP). (IMF, 2021, p. 2). Hence, it is absurd to believe that the budget deficits and
public debt in the EMU member states, in the future, can return to the level before
the Great Recession, i.e. to comply with the criteria of the Maastricht Treaty of 1992
(3% budget deficit and 60% public debt). Therefore, the criteria of Maastricht today
are temporarily suspended and the process of structuring new fiscal rules that in
the future would be applicable within the Euro area is already started. Well-known
and influential economists are working on structuring the new fiscal rules, and their
proposals are on the line of finding mechanisms that will provide some combination
between the need for fiscal discipline, which was provided by the Maastricht Treaty,
i.e. with preexisting firm anchor policy, and greater freedom of EMU countries in
conducting discretionary fiscal policy, depending on the specific situation of individ-
ual countries. (See: Blanchard et al., 2021; Orszag et al., 2021).

3. The decline of the macroeconomic performance in the EU and EMU
countries after the Great Recession

The Great Recession 2007 — 2009 and its transformation in European debt
crisis in the period after 2010, has negative consequences on the macroeconomic
performance in the EU and particularly in the EMU member states.
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The table gives a clear overview on the gross domestic product real growth
rates at the level of the world economy, by regions (groups of countries) and in in-
dividual countries. The indicators point to particularly stagnant growth rates in the
Eurozone after 2010. In 2012 and 2013 the growth rates in Eurozone were negative
and after that period remained particularly low — significantly lower compared with
the US growth rates.

The crisis determined by the COVID-19 pandemic has further deepened these
differences.

Table 3
The impact of COVID-19 pandemic on world economic growth
-by regions and by selected countries -
IMF projections, April 2021

2020 2021 2022
World Output -3.3 6.0 44
Advanced 4.7 5.1 3.6
economies
United State -3.5 6.4 35
Euro Area -6.6 4.4 38
Germany -4.9 3.6 34
France -8.2 5.8 4.2
Ttaly -8.9 4.2 3.6
Spain -11.0 6.4 4.7

Source: IMF (2021) World Economic Outlook, April, p. 8.

Of particular concern is the fact of low performance of the most developed
economies in the EU, Germany and France. Further in Europa are registered higher
unemployment rates compared with the US — measured through NAIRU (Nonac-
celerating Inflation Rate of Unemployment) in 1990s the European unemployment
rate was two times higher than the US unemployment rate. (Fiti, 2020). In the peak
of the European debt crises the unemployment rate in the Eurozone exceeded 10%,
compared to the 6-7% in the US. The unemployment rate in the US as a consequence
of the Covid-19 pandemic has significantly increased, but has rapidly consolidated,
while the unemployment rate in the EU has remained significantly higher than in the
US. Today, the countries’ member states of the Eurozone are faced with low growth
rates, high unemployment, low nominal interest rates and low inflation rates — the
situation that remind on what Krugman calls depression economics. Such move-
ments are slowing down the convergence process between periphery countries and
center countries of the EU and this imbalance is one of the key factors that compli-
cates the functioning of the EUM and is a proof of an EU’s need for strong structural
reforms, both at economic and political plan.

4. Problems and risks of fiscal consolidation

After the Great Recession 2007-2009, the question of fiscal consolidation
(long-lasting and difficult and painful process of reducing the public debt to a
“normal” level) was treated as an imperative through the time. Meanwhile with
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the strong recession caused by the Covid-19 pandemic and the need for con-
tinuing the implementation of expansionary fiscal policy, this issue is pushed
in the back row. But once the current crisis is over, fiscal consolidation will
once again become a high priority on the financial systems reforms agendas.
Europe’s debt crisis has raised awareness and concerns over fiscal sustainabil-
ity. The dramatic rise of budget deficits and public debt, resulting from the Global fi-
nancial and economic crisis, and the Crises caused by the COVID-19 pandemic, has
already entered a critical zone and threatens to limit the long run economic growth
of certain economies and of the total world economy. Hence, the financial consolida-
tion presents conditio sine qua non for avoidance of risks to future economic devel-
opment. This notion can be sustained by numerous arguments, summarized below:
e The standard macroeconomic literature locates the negative economic effects
of the accumulation of budget deficits and the growth of public debt in several
areas — decrease in national savings, consequences on future generations
(regarding the burden of servicing the public debt) and crowding out of private
investments (crowding out effect through higher long-term interest rates), with
the displacement of capital towards less productive uses being its most severe
manifestation. (Fiti and Tashevska, 2008, pp. 395-396; Mankiw 2010, pp. 178-
179). The ultimate result is a limitation of economic growth rates.

e Although the ability of countries to handle the public debt burden varies and
cannot be measured only with the public debt to GDP ratio, the fact remains
that even the most developed countries (such as the USA!, Japan and Great
Britain, whose budget deficits exceeded 10% of GDP) will have to implement
fiscal consolidation in the medium and long run. The key argument, according
to Carlo Cottarelli (the Director of the IMF’s Fiscal Affairs Department), is the
fact that with a high initial public debt, even a small increase in interest rates
can throw the public finances off track. (Cottarelli, 2012, p. 53)

e This confirms that high public debt can cause turbulences in financial markets of
developed countries on different grounds (increased financing needs for budget
deficits in the most advanced countries, serious problems of the most severely
affected countries — Greece, Portugal, Spain etc., in financial market access due
to high costs i.e. high interest rates on their bonds, expectations of increased
tax burden in the future etc.), which ultimately increases the risks to recovery
of the real sector in these economies. This might cause serious problems and
implications for emerging and developing countries — contraction of trade and
financial flows and limitation of their economic growth possibilities.

These arguments support the view that fiscal consolidation is necessary. The
long-term benefits are unambiguous, since lower debt stock reduces pressures on re-
al short and long term interest rates, leads to a depreciation of the real exchange rate,

! Some authors reasonably notice that even the USA, the economically most powerful country, has to
implement fiscal consolidation, due to several reasons: (1) the consequences from the crisis and the im-
pact on its output were extremely strong; (2) President Obama, as a response to the crisis, implemented
large fiscal stimuli; (3) the USA faces high health care, pension insurance and defense costs (Horton
2010, p. 28, Kotlikoff 2010, p.30-33).
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may reduce risk premiums, crowd in private investment and hence raise economic
growth. (Perotti, 2011, p. 4-5; Barrell, Holland and Hurst, 2012, p. 40; IMF, October
2010, p. 111) Yet, the process of its implementation places governments in front of
serious problems, dilemmas and risks. “In the short run, policymakers face a crucial
dilemma. If they consolidate too soon — that is, they take actions to reduce budget
deficits in the near term — they could kill the recovery. But inaction or policy mis-
takes could lead to concerns about further debt accumulation and ultimately reignite
a crisis.” (Horton 2010, p.26) Economists argue that in general, gradual consolida-
tions are a preferred option and they tend to be more successful than a cold shower.
Carlo Cottarelli suggests a steady pace of adjustment within a clear medium term
framework. (Cottarelli, June 2012, p. 52) However, some authors argue that this is
not the case in terms of sharply rising debt levels and in a low-growth environment
and it is better to use a cold shower strategy after the financial crisis is over (Molnar,
2012, p. 9). This issue triggers confrontations within mainstream modern macro-
economics, not only between new Keynesians and new classics, but also within the
same school, i.e. between economists from the same provenience — highly evident in
the new Keynesian school, because of its pronounced heterogeneity. On one hand,
some new Keynesians, primarily Nobel Prize laureates Krugman and Stiglitz, per-
sistently advocate a further increase of fiscal stimuli and monetary injections in the
economies, in order to boost aggregate demand and ensure a real recovery and exit
from the crisis. They, de facto, represent the old Keynesian view that the accumu-
lation of surpluses in some countries can have positive effects for them in the short
term, but that all countries will be losers in the long run. This view certainly triggers
new dilemmas and controversies, such as the following: (1) Do countries with high
public debt (especially problematic countries, such as Greece) have a fiscal capacity
and space for further borrowing? (2) Will these economies de facto be able to bor-
row, considering the permanent rise in interest rates on their treasury bonds? In the
period after European debt crises bonds market was segmented into two parts — the
first segment is consisted of “first league” countries, which can borrow at a 2% in-
terest rate or even below 2% - USA, Germany, Great Britain and others, while the
second segment is consisted of countries which borrow at an interest rate higher than
6% (The Economist, June 30, 2012b, p. 26).

The fiscal consolidation is not going to be simple, and the risks of it not being
implemented with the desired dynamics must not be underestimated. The following
risks should be considered:

e The financial systems of the advanced economies went through a big
transformation after 1980. They became incredibly diversified, deep and
interdependent. IMF experts, based on the experience from the so called
Five post war financial crisis: Finland (1990-1993), Japan (1993), Norway
(1998), Spain (1978-1979) and Sweden (1990-1993), argue that recessions
accompanied by financial crises, are long-lasting i.e. manifest a slow recovery
(IMF, April 2009, p.114-117) The recent recessions (The Great Recession and
the Great Lockdown) has both characteristics. In such conditions, due to the
slow recovery and the danger from the cycle reversing to the declining phase,
there is always a risk that governments would reach for expansive fiscal policy.
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e Demographic changes, specifically population ageing in developed countries
will, in the long run, increase pension and health care insurance costs and will
present a serious risk to the process of fiscal consolidation. Out of 15 countries
which submitted a report on demographic movements in 2012, 11 registered a
decrease in fertility rates (number of children that a woman is expected to have
during her life) in 2011. An interesting fact is that in a number of European
countries (Spain, Latvia, Norway, Denmark and others), the fertility rates have
decreased substantially during the period 2008-2011, implying a coincidence
of the process of economic cycle (The Economist, June 30th 2012¢, p. 28). In
many developed countries, the fertility rates have fallen below 1,5. Even in
developed countries with relatively high fertility rates (like France for example),
the process of population ageing is evident. Namely, an analysis of France
shows that the share of people older than 65 in the working age population
is going to rise from 27% in 2007 to 42% in 2025 and to 58% in 2050. This,
along with persistent deficits in the public pension system and the fast growth of
fiscal costs of local governments (after the fiscal decentralization in the 1980s),
causes significant turbulences in France’s fiscal area. Hence, the government is
forced to implement rigorous fiscal reforms. (Cheng, De Vrijer and Yakadina,
2010, p. 36-37; Camdessus and Guidee, 2010, p. 38-39) Considering the fact
that similar tendencies appear in other developed countries, demographic
changes (population ageing) are going to put a significant pressure on the budget
expenditures (costs of social funds) and are going to present an important risk
factor to successful implementation of fiscal consolidation and to long-term
fiscal sustainability (OECD, April 2012a, p. 7). In any case the unfavourable
demographic tendencies, particularly in the advanced countries has continued
in the period after the Great recession and nowadays are treated as a one of
the main reasons for secular stagnation — the process of long run decrease of
economic growth rates, followed by extremely low inflation rates, surplus of
savings and low interest rates (See: Summers, 2013; 2014; 2020).

In essence, fiscal adjustment presents reducing budget deficit and public debt.
Following demand side fiscal policy mechanisms in terms of an inflationary gap,
Alesina, Favero and Giavazzi indicate two approaches to fiscal adjustments (Alesi-
na, Favero and Giavazzi, 2012; 2019):

e Government expenditure cuts — EB — approach (spending — based approach)
e Tax increase — TB — approach (tax — based approach.

The fiscal adjustment can also be implemented by a combination of the two
approaches.

The authors bring to mind that in neoclassical models the fiscal policy can
affect the output through three channels: the wealth effect, intertemporal substitu-
tion and distortions. In addition, the three channels act differently according to the
approach.

The government spending cuts create a positive wealth effect, since econom-
ic agents expect a future tax cut and an increase in aggregate demand, through a
rise in private sector investments and household consumption. The tax increase, on
the contrary, creates a negative wealth effect on aggregate demand. Obviously, the
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literature on the effects of fiscal policy on output is typically focused on the effects
on aggregate demand components, and less on the effects on the side of aggregate
supply. However, Alesina, Favero and Giavazzi point out that the effects on the ag-
gregate side also matter. These effects, based on their analysis, can be summarized
as follows:

When a fiscal adjustment is implemented using the EB approach, the positive
aggregate supply side effects are mainly effectuated through an improvement in the
business climate of the country. Namely, announced government spending cuts af-
fect expectations of economic agents i.e. they lower the uncertainty of investors and
increase the propensity to invest — this is normal because economic agents (in this
case investors) would expect lower budget deficits, lower inflation rates and lower
interest rates. In the long run, this approach enables an increase in capital stock be-
cause it eliminates the adverse consequences of the crowding out effect — especially
the displacement of accumulation and capital towards unproductive uses (covering
budget deficits).

When a fiscal adjustment is implemented using the 7B approach, it leads to
lower investments (the higher tax burden causes a lower propensity to invest) and to
distortions in the economy.

Alesina, Favero and Giavazzi’s general conclusion is that the fiscal adjust-
ment through a reduction of budget spending tends to be accompanied with mild and
short-lived recessions or even with a lack of recessions. Conversely, tax based fiscal
adjustments can be accompanied by prolonged and deep recessions.

This notion of Alesina at all., also known as “expansionary contractions” has
been widely criticized by prominent economists of neo-Keynesian provenance —
particularly by Nobel laureates Stiglitz and Krugman. The Nobel laureates’ view-
point is that the so-called “expansionary contraction” is absurd notion, that even in
situation of deep recessions, the expansion of policies (both fiscal and monetary) is
of essential importance for the recovery of economies and as long as there are un-
used resources, the expansionary policies will not lead to increase of inflation and
interest rates. Stiglitz points on ““...IMF, which had supported austerity-style policies
in the past, in fact reversed itself” (Stiglitz, 2018, pp. 209), which is through because
IMF experts find that fiscal consolidation is typically contractionary (fiscal consoli-
dation equal to 1 % of GDP typically reduces real GDP by about 0,5 % and increases
unemployment rate by about 0,3 percentage point after two years). (IMF, October
2010, pp. 98-99). Criticizing the concept of “expansionary contractions* Krugman
will stress out that abandoning of expansionary policies in a period of deep reces-
sions is unacceptable. In such conditions “all the rules change” and “virtue becomes
vice, caution is risky, and prudence is folly” (Krugman, 2020, pp. 104).

One of the approaches for preventing high budget deficits and public debt
are fiscal rules — fiscal policies based on rules instead of discretions. The number
of countries that lead rule based fiscal policies permanently grows, primarily be-
cause a growing number of economists in the modern macroeconomic science (the
mainstream modern macroeconomics) prefer rules over discretions in the fiscal area,
and because of the enormous growth of budget deficits resulting from the policy re-
sponse to the global financial crisis (www.imf.org/external/datamapper/FiscalRules/
map/map.htm). As mentioned before, the fiscal roles in the EU are in a phase of
rethinking and redesign.
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Finally, economic growth rates are crucial in reducing budget deficits, while
the rules themselves are less significant. Namely, if a country facing high budget
deficits and a large public debt ensures a dynamic and sustainable growth, the in-
crease in economic activity will lower the relative share of deficits and public debt
in its GDP. In this sense, Alesina, Favero and Giavazzi, in the mentioned papers
(Alesina, Favero and Giavazzi, 2012; 2019), point out that supply side measures
(enhancement of the competitive pressure in the economy, labor market reforms —
liberalization and increased flexibility etc., in short, structural reforms, which are
important for increasing the pace of economic growth) can have much stronger ef-
fects in terms of decreasing or even eliminating output losses as a result of budget
spending restrictions.

5. Political Challenges

The political and economic challenges EU and Euro area face are closely in-
terdependent and mutually interconnected.

This is especially so because ... the design of the ‘single-currency project’
was so influenced by ideology and interest that it failed not only in the economic
ambition, bringing prosperity, but also in its ambition of bringing countries closer
together politically.” (Stiglitz, 2018, pp. xxxiv.).

The European debt crises and the crises of the euro, has undoubtably con-
firmed that many of the problems which not only hinder the proper functioning of
the common currency but also threaten the survival od the EU, are political by their
nature. In this context, I will point out some of the political challenges, controverses
and dilemmas which EU and EMU are being face with.

First, is it possible to design a mechanism which would ensure a sustainable
functioning of the euro within the framework of a currency union without political
union? Or to put it in a more concrete economic perspective: can monetary union
without fiscal union work? A number of economists, among them the two Nobel
Laureates, Joseph Stiglitz and Paul Krugman, have been doubtful of the viability of
such a monetary arrangement, and think that looking from such a perspective, the
introduction of the euro as a common currency has been a serious mistake.

I mentioned earlier that the mechanisms for saving the euro which were in-
troduced at EU summits in 2011 and 2012 had only been partial solutions leading
to mitigating the turbulences without permanently solving the problem. As a result,
economist and policymakers are now contemplating how to set up new sets of fiscal
rules for EU.

Second, many of the political disputes within the EU originate from large dis-
parities in economic development among the EMU member countries. This may be
illustrated by a number of examples: the strongest three EU economies — Germany,
UK (before the Brexit) and France — had often been expressing their discontent with
their large annual net contributions to the EU budget, which has been a sign of a lack
of true solidarity between the member states of the EU center and those of the EU
periphery; when conducting the common monetary policy, measures that might had
been appropriate for Germany during the sovereign debt crisis (for example, fiscal
austerity, higher interest rates in order to prevent inflationary pressures) were quite
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counterproductive for the EU periphery member countries — in the case of Greece,
such measures caused serious social and political tensions; different perspectives
on how economies should work (UK is a variation of a liberal market economy,
while France and Germany may be considered as coordinated market economies,
whereby in France’s case there have been a long Keynesian tradition of significant
involvement of the government in economic activity, while in Germany’s case its
Constitution defines Germany as a social market economy) create serious political
disagreements related to EU regulatory rules, particularly in the area of labor market
and social policy. Hence, Stiglitz is correct when he states that: “There was con-
sensus among economists that for the single currency to work, there needed to by
sufficient similarity among the countries” (Stiglitz, 2018, pp. 15).

Third, how will EU handle the growing euro-skepticism after UK has left the
EU (Brexit). The Brexit, promoted by the Tories and the UK Independence Party,
was based on several arguments — bringing back the national sovereignty in a legisla-
tive sense (returning decision making power to the Westminster); better dealing with
immigration; avoiding the problems (negative externalities) that the European debt
crisis and the crisis of the euro have created for the UK banking and financial system,
even though the country did not adopt the single currency; avoiding the derogations
for important segments of the UK economy which come from the European regula-
tion; cutting the costs related to the annual contributions to the European Budget and
the like (Marine Charlot André and Meixing Dai, 2019).

The Brexit has taken place and it will be followed by a number of negative and
political implications for the UK and for the EU (See: Capital fr.1393831/). One of
the consequences of the Brexit the growing euro-skepticism with the EU and outside
EU (including the countries with a status of candidates for EU membership). The
euro-skepticism has manifested itself as a serious challenge even earlier, during the
times of referenda on the crucial issues in EU - Denmark’s and Sweden’s referen-
dums on the euro, Norway’s referendum on joining the EU; the euro-skepticism was
related even to the issue of the European Constitution - France’s and Netherland’s
referendums on the European Constitution. I think that Brexit can, but does not have
to imply an intensification of the euro-skepticism within the EU. It can as far as the
arguments of the UK politicians are concerned; but it does not have to as far as it has
become clear that the process of dissociation is very complicated, expensive and will
inflict high economic losses to the UK economy. On the other hand, however, the
risks of a new wave of leaving the EU are far greater if in some next elections the na-
tionalist parties win — the typical case is France, a country that inspired the European
Project, if in next election president Macron loses to Marine Le Pen.

Fourth, does EU have strength to initiate serious reforms (economic and po-
litical) aimed at dealing with the so-called democratic deficit? Some aspects of this
problem are particularly important. On one hand, the European Commission offi-
cials are not directly elected by the citizens. On the other hand, the leaders of the
most powerful EU member states may impose such political and economic solutions
which are not compatible with the democratic principles — the case of imposing
solutions on Greece by the Troika, during the European debt crisis. Furthermore,
after the great enlargement in EU with the ex-socialist countries, it has become clear
that some of the parties and leaders in those countries have weak democratic capac-
ity and make obstructions which are incompatible with the European values and
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principles — the case of Orban, the case of the blockade of the North Macedonia’s
integration process by Bulgaria, and etc. Such problems may seriously undermine
the credibility of EU among the citizens of the candidate countries and may reinforce
the euro-skepticism outside EU.

6. Conclusions

In the period 2007 — 2020, the world has faced with two big economic crises —
The Great Recession in 2007 — 2009 and the crises caused by COVID-19 pandemic
in 2020 (The Great Lockdown). Both crises have strongly affected the EU member
states and have caused serious economic and political turbulences in the most power
regional economic integration in the world. The economic challenges that EU faced
with after 2009 could be synthesized in two complex groups of questions: the saving
of the common currency (in that context rethinking of EU fiscal rules), and accel-
erating of economic growth and reducing of unemployment. The great recession in
the EU has been transformed in European debt crises. The phenomenology of the
European debt crisis is complex and the causes for the European debt crisis cannot
be attributed only to the large fiscal stimuli undertaken by EU countries’ govern-
ments as a response to global financial crisis of 2007. On the contrary, in the case of
the EU and European Monetary Union (EMU, other factors also interact: (1) EMU
is a the only currency area in the world with a common monetary, bat not a common
fiscal policy and despite the economic logic which requires the Euro zone to become
“more federalized”, the political logic opposes these requirements — fiscal policies
remain national, and some EU countries that are more disciplined in implementing
fiscal policy show a resignation and unwillingness to support Eurozone’s problem-
atic countries. (2) the large disparities in the level of economic development across
countries in EMU (periphery — centre) contribute not only to a further complication
of the debt crises and the crises of the euro, but also to serious problems in solving
the crises; (3) the disagreements between member countries of the EMU about fiscal
policy directions (approximation to the concept of fiscal union, fiscal austerity vis
a vis loose fiscal policy etc.) are still large. It shows why, for the first time since the
introduction of the euro, they also faced serious threats to its stability and even to the
endurance of the common currency.

The political challenges, controversies and dilemmas are closely related to
economic one and address four groups of questions: design of mechanism that will
ensure functioning and sustainability of the euro in conditions of currency union
without political union; relativization of conflicting political interests determined
by the high disparities in economic development between the center countries and
periphery countries of EU; dealing with the growing post-Brexit euroscepticism;
dealing with the so-called deficit of democracy. The already mentioned challenges,
problems and controversies could not be solved without extensive structural reforms
(on economic and political plan) at the EU level and at the countries’ level. After
ending the crises caused by the COVID-19 pandemic, the fiscal consolidation pro-
cess will once again be on the top of the reform process agenda. Our analysis has
shown that this is a long-lasting, difficult and painful process which will be followed
by numerous risks and reversibility episodes. But, the successful fiscal consolidation
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is an important condition for stable and sustainable public finances and long run
economic growth.

% ok sk

I have accepted with great pleasure the invitation from the International Edi-
torial Board of the Liber amicorum in honor of Professor Svetomir Skaric to partic-
ipate with own paper in the preparation of Proceedings on the occasion of his 80"
birthday and 70 years since the establishment of the Faculty of Law in Skopje. I say
with great pleasure, because: first, Professor Skaric is one of the most renowned pro-
fessors of constitutional law, not only in North Macedonia, but also beyond; second,
I have known Professor Skaric for 40 years and we are commonly sharing friendship
and respect; third I am following with great interest his research in the field of consti-
tutional law, because this area is closely related with the economy — democracy, role
of law and the quality of institutions are important determinants of sustainable eco-
nomic development. The paper that [ have written on this occasion is significantly in-
spired by the research of Professor Skaric in the area of European constitutional law
and European economic law. Knowing Professor Skaric, as an eminent university
professor, ultimate scientist and researcher, and as a person with undeniable creativi-
ty and pronounced work ethic, I am sure that he will continue with his research in the
next years to provide high contribution in his main fields of scientific preoccupation,
which has a high relevance for the Republic of North Macedonia.
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HA JIOKAJIHATA BJIACT*

lopnana Cunjanoscka-/laBkoBa*

323.21:352.077]:341.24(4)
323.21:352.077]:340.13(497.7)
W3BopHa Hay4Ha cTatHja

The paper examines the (in)compatibility of the Macedonian legal framework on lo-
cal self-government and as well as local democracy with the “Additional Protocol to the
European Charter of Local Self-Government on the Right to participate in the Affairs of
Local Authority”.

The author goes beyond the normative approach. She analyses substantial changes
and the trends in local governance and sustainable development. In her opinion the sustai-
nable development has to be perceived not only globally, but also nationally, regionally and
locally, through a system of measurable indicators and monitoring, using an inclusive model
of drafting and implementation of policies, with the participation of all relevant stakeholders
and most of all, the citizens.

1o achieve sustainable local and regional development, a Europeanised and coherent
legal framework is not enough, harmonized policies in various spheres and implementation
of these policies is also required.

There is a need for deep reformation of the governance model at all levels, as well
as the necessity for a new institutional approach for the purpose of achieving a better qua-
lity, more inclusive, more efficient and more democratic decision-making. In other words, a
bottom-up approach is reaffirmed, as a guarantee for better decision-making, with a focus
on non-hierarchical models based on self-organization, decentralization, autonomy, co-de-
cision-making, even a broad consensus. Instead of confrontation, we need coordination and
cooperation in all segments and at all levels that would function as concentric circles, and
not hierarchically subordinate entities.

With the ratification of the Additional Protocol by the Parliament of the Republic of
Macedonia in 2013, it became an integral part of the Macedonian legal order. It foresees me-
asures for effective implementation of the right to participate in the conduct of local affairs. It
insists that members of the Council of Europe need to guarantee and ensure: procedures for
consultation on local affairs, including local referendums and petitions, procedures for acce-
ss, in accordance with the legal order of the member state and international law, to official
documents held by local authorities;, measures for meeting the needs of persons with special
needs; mechanisms and procedures for dealing with complaints and suggestions regarding
the functioning of local authorities and local public services.

“TIpodecopka o YeraBro npaso u [Monutuuku cucreMm Ha [paBuuot daxynrer ,,Jyctuaujan [Ipsu®,
Vuusepsurer ,,C. Kupun u Meroauj*, Cromje
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The author is not satisfied with a mere comparison and evaluation of the legislation
pertinent to the right to participate at the local level. She reveals discrepancy between norms
and the reality and the reasons for that. The paper is followed by conclusions on what needs
to be considered when trying to encourage participatory local democracy as well as nece-
ssary steps to be done.

Keywords: Additional Protocol to European Charter of Local-Self Government on right to
participate in public affairs of local authority; governance, sustainable development; glo-
calization; participatory democracy, European Charter of Local Self- Government, direct
democracy.
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1. ITojnoBHM no3uumu: Iodanusanujara, rIIoOKaJIM3anujaTa, OAPKIUBHOT
pa3Boj u rparaHckaTa NAPTHUHMIALK]A BO OMUIy4yBaH€TO HA JTOKAJIHO HUBO

Ha npeMuHOT BO TpeTHOT MWIIEHHYM, Iobaiu3anyjara € Halla peasHOCT.
Kako yHuBep3anHa ujieja, miobanmu3zanujara Oelie KOHIENT Ha JICBEAICCETTUTE, HO
KaKo IpoIlec, Taa He3alupinBo Tede. Yekopele paka Moy paka co KalmuTaIu3MOT U
3amaJJHOCBPOIICKATa KyJITypa, a THE Ce MIMpea NPeKy KOJIOHU3alMjara, MOIepHH3a-
[MjaTa ¥ KyJITypHaTa MMUTAIHja.'

Ho, mo6anu3anujara He ro CyClieHupa 3Ha4eHEeTo Ha )KUBOTOT BO JIOKYCOT 3a
NMyreTo U IEMOKpaTHujara: eBporcKa, HallnoHa Ha, JJokaiHa. DakT e aeka npw rniacu-
pameTo Ha Koj OMIIo mpou3Boz, 6e3 OTlie] Ha HeroBara Iprupo/a, Iypy U BO aMOMEHT
Ha m00aleH masap, Tpeda/mMopa Jia ce Mo3HaBaar U MOYUTYBaaT JIOKAJIHUTE YCIIOBH,
OITHOCHO JIOKAJTHUOT amMOueHT. XapBapackuoT npodecop Teomop Jlesut (Theodore
Levitt) nmopaua: ,,PasmuciyBaj miobdanHo, 1ejcTByBaj JokainHo> . Ce coracyBam co
Te3ara JieKa OJPXKIMBUOT Pa3Boj’ € I100asieH MPEAN3BUK CO YHUBEP3aJIHHU 11U, HO
1aboKo BepyBaM JIeKa J0 HUB BOJAT PA3IMYHU IATHIITA, IPU YHE TPACHUpame U
rpajaba Mopa Jia ce BOJM CMETKa 32 HallHOHAJIHATA PEATHOCT, KallallUTETOT 3a Pa3Boj,
KPEHPAmhETO COOIBETHY MOJIUTHKU BO PA3IMYHK 00IACTH M OAPEIYBAKETO IPUOPHU-
TETH, 3aBUCHO O/l OKOJIHOCTHTE, BKITY4yBajKU 'l ¥ JTJOKAJTHHUTE.

CrencTBeHO, OAPKITMBUOT Pa3BOj MOpa J1a Ce BOCIIPUMAa/aHATN3Upa HE caMo
100aJTHO, TYKY M HAIIMOHAIHO, PETMOHAIIHO M JIOKAJIHO, HU3 CHUCTEM Ha MEpPJIMBU
MOKAa3aTelu U eBallyalldja, IPeKy HHKITY3UBEH MOJIeN Ha KPEUpame U CIIPOBE/yBabe
MOJITHKY, CO MHBOJBHPAE HAa CHTE 3aCETHATH CTPAHU, CO aKTUBHO YYECTBO Ha
rpafaHure.

3a OAp)KIIMB JIOKAJICH W PETHOHAJIEH Pa3BOj HE € JOBOJHA CaMO €BPOIICKa,
CTaHJap/IHa 1 KOXCPCHTHA NPaBHA PaMKa, TYKy Ce HY)KHH YCOIIACCHH TOTHTHKH H
HUBHA peanu3aiyja Bo pasimiaHu chepu. TepuropujaaHOTO yIIpaByBame € Brpaje-
HO BO TPOIECHUTE Ha Pa3BOj HA IOJUTHUKUTE KOWIITO TM MOOWIM3HMpaaT akTepure/
YUHUTCINTC Ha HCKOJIKY HUBOA Ha yIIpaByBamkEC U1 HUB T' cnoijaaT BO IIUKJIYCOT Ha
HNONMUTHKU. BO 3aBHCHOCT 01 JIOKaJHNTE M PETHOHAIHUTE TPEIYCIOBU M 3aCerHa-
Tara cepa Ha MOJUTHKU, PA3IMYHU YMHUTEIH YUECTBYBaaT BO pa3inuHu (Ga3u of
IUKITYCOT Ha MOJUTUKH. 3a Ja ce codepar pejeBaHTHUTE aKTEePH, BO UIPa MOXKE Jia
Oujar pa3nMYHM HaYMHM Ha YIpaBYyBambe: YIPaBYyBame MPEKy BIACT, YIIPaByBabe
MpeKy CHaOIlyBame W yNpaByBame MPEKy camoylpaByBawme. Bo mporiecor Ha Te-
PHUTOpHjAITHO YIpaByBamke HAj4eCTO C€ MPUMEHYBAaT HEKOJIKY MOJIENH, & HUBHOTO
3HA4YCHC MOXKE J1a C€ MCHYBA BO TCKOT HA HUKIIYCOT Ha MOJIUTUKUTE.

VYrpaByBameTO MPEKy BIACT € TPAJAWUIMOHAICH MOJEN BO KOj IIEHTpasHaTa
BJIaCT MMa CHJIHO BIIMjaHUE BP3 JIOKAJHATA, yIIPaBYBamETO NPEKy CHAOIyBame 03-
HauyBa HUCIIOpaKa Ha MaTepHUjaliHA CPEJCTBa/PECYPCH, YCIyrd U UHOPaACTPYKTypa,
yIIPaBYBambETO MPEKY OBO3MOXKYBambhE 3HAYM IIOMOII U TIOTTHKHYBAHE TAPTHEPCTBO

! TTommpoxko kaj Malcolm Waters, Globalization (Routledge 1995).

2 Joan Kiddon and Larry Light, “When Think Globally, Act Locally Isn’t Enough’(4dAge, 9 December
2015) <http://adage.com/article/guest-columnists/globally-act-locally/301668/> accessed 1.4.2021 .

3 KOHIIENITOT Ha OP’KIMB Pa3Boj € JOITOPOYCH MYJITHANMEH3HOHAIEH TIPOIEC KOJIITO CE TEMENH BP3
MPUHIMIN Ha OaNaHCHpaHa HHTPA W MHTEPreHepallicKa aloKalija Ha PECYPCHTE U TPaJIeHhe XapMo-
HU3HUPAHH U OJP)KJIMBYU OJJHOCH BO €KOHOMCKHOT, COIIMjaTHAOT, EKOJIOMIKUOT KYJITYPEH CHCTEM, PEKy
JHCIIep3UPaH TePUTOPHjaieH pa3Boj.
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CO MPHUBAaTHUOT CEKTOP, HO M BOJIOHTEpCKa paboTa BO MHTEPEC HA JIOKAIHATA 3ae-
HUIIA ¥ CaMOYIIPaByBamhEeTO 03HAYyBa JIOKAITHA MHUIIMjaTHBa, CAMOOPTaHHU3alfja 1
MEHAHPabEe?,

Bo ycioBu Ha Tiiokanu3anuja, 10jI0BHUTE MO3HUINHU Ha ,,Harrara 3aeqaunyuka
uaanHa“ (Our Common Future/Brundtland Commission and Report)’ u ocHoBHHUTE
uenu Ha ,,Arenaara 2030 ce Tperupaar He caMO Kako IIO0aJIHU, TYKY U Kako JIO-
kajHu®. 3Hauw, Kora BeJIMMe: HyJITa CHpOMAIITH]ja, HyJITa Ia, 100po 31pasje u Oa-
rococrojba, KBaJIMTETHO 00pa30BaHUE, POIOBA €AHAKBOCT, YMUCTA BOJA M KaHAJIN3a-
1Uja, J0CTAITHA ¥ YUCTa EHEPIHja, IPUCTOjHA paboTa U eKOHOMCKH PacT, HHYCTpHja,
MHOBALMM M WHpACTPYKTYpa, HAMAITyBamhe HAa HEEAHAKBOCTA, OJPXKIMBU TPAJOBU
1 3a€THHIIN, OJITOBOPHO TPOILECH-E U MPONU3BOJCTBO, KIIMMATCKa aKIfja, 3allTHTa Ha
MIO/IBOZHUOT CBET, 3aIITHTAa Ha OMOIMBEP3UTETOT, MUDP M IIPaB/a U MAPTHEPCTBO BO
CIPOBEAYBAKETO HA LENUTE, MUCIUME ITI00aTHO U JIejCTBYBaMe JIOKaIHO!

Ho, ue e moBomHo ga dopmupare CBeTcka KOMUCH]jA 32 JKUBOTHA CPEIUHA U
pa3Boj ¥ J1a ro n30epeTe MopaHeIHOT HopBelkH pemuep ['po Xapiem bpynrnang
(Gro Harlem Brundtland) 3a Hej3uH npercenares, HUTY Ja U3pa3uTe IBPCTH 3aJI0%K-
O 3a 3aeaHMYKA TPIKA, Ja TOCOYMTE HOBHM NMPUCTANHM 32 3alITUTA Ha XKMBOTHATA
CpeAvHa U pa3Boj, HAJIOIrO M HAIIMPOKO Jia To enabopupare KOHLIENTOT Ha OJpK-
JIUB Pa3Boj, Ja Ce TIOBUKYBATe HAa 3aCTHUIKUATE MHTEPECH 3a IUIaHETeTa 3eMja U 3a
CBETOT KaKO HAIl YHMBEP3YM, 1a YTBPAUTE CTPATCIHCKH MMIEPATHBH 32 MefyHa-
ponHara EKOHOMM]a, CBETCKAaTa MoITyiaiuja, 6e30eJHOCHaTa KpH3a, EKOCUCTEMUTE,
eHeprujara WM XpaHara, HaCPOTH PEaJHOCTa KOjalliTO € He caMO HelmpOMEHeTa
(status quo) Tyky u Bromena’. Hecriopro e aeka Arenmara 2030, Muneanymckara
JeKTapanyja 1 MUjIeHnyMCKUTE Pa3BOjHU IIEIH ja TIOANTHAA jaBHATA CBECT U ja 3T0-
JeMHja TIOJIMTHYKaTa BoJja 3a MOOMJIM3aNKja BO MHOTYOpOjHUTE KUBOTHH OHMTKH,
HO CBETCKaTa EKOHOMCKA KpH3a, HAMAJICHUOT OTMIITECTBEH PAacT Ha TOJIEMHUTE EKO-
HOMHHU, 3TOJIEMEHHUTE TPOIIOLH 32 BOOPYKYBAIE, 3TOJEMEHHOT MPOTEKLIMOHH3aM,
pacredkara CHUpOMAIlITHja M Pa3IMKUTE BO (HE)pa3BUEHOCTA, KOHIEHTpalujara Ha
OIIITECTBEHOTO OOTaTCTBO BO CAMO HEKOJIKY IPOICHTH JIyf'e pa30TKpUBaaT 11adoK
jasz Mery JEKIapupaHoTO, KOCHITO 3ByYH KaKo MOe3uja HACIPOTH pealHOCTa, Koja
HaJIMKyBa Ha JApaMa.

C¢ ymTe He cMe CBECHHM JIeKa IMaMe caMmo efHa ,,Majka 3eMja‘““ kako rmoda-
JIEH JIOM H JIeKa, KaKo HEj3MHU Jiella MMaMe He caMo MPaBO Ha HEj3MHATa JbyOOB,
TYKy ¥ OOBPCKHM 3a TpH)Ka M Hera 3a Hea, BO IyXOT Ha , JIpupomHHOT 10rOoBOp* Ha
(dpaniyckuor ¢puinoszod Mumen Cepa. [lpen Hac e mpamameTo: Kako ja ce u300-
puMe 3a KBaJUTETETEH OIITECTBEH Pa3B0j, CO KOJjIITO CEKOj MOEIMHEeI ke 1o0ue
LIaHCa 32 eMaHIuNanyja (EKOHOMCKa, MOpajiHa, HHTEJIEKTyallHa, KyJlITypHa) BO OCT-
BapyBambETO Ha CBOUTE MOTPEOM W MHTEPECH, BOJICJKH CMETKa 3a OMIITOTO 100po

4 3a 0Ba MOMIMPOKO U TeMeHO Kaj Bohme et al, 2015, p.38;

> Brundtland Commission, ‘Report of the World Commission on Environment and Development:
Our Common Future’ (United Nations, 1987) <https://sustainabledevelopment.un.org/content/docu-
ments/5987our-common-future.pdf> accessed 2.4.2021.

¢ ‘“Transforming our World: the 2030 Agenda for Sustainable Development’ (United Nations, 2015)
https://sdgs.un.org/2030agenda accessed 1.4.2021 Brundtland.

" Buau kaj lan Burton, ‘Report on Report: Our Common Future’ [1987] Environment: Science and
Policy for Sustainable Development.

8 Michel Serres, ““ Natural Contract”, University of Michigen Press (1995).
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Ha 3a¢/IHULIATa BO YCJIOBH HAa MOCTUHAYCTPUCKO, TOCTMOJIEPHO, HH(MPOPMAIIUCKO U
OMOTEXHOJIOMIKO OTIITECTBO?

OuwnrnenHa e nmorpedara ox aadboko pehopMupame Ha MOJICTIOT Ha YIpaBy-
Bamkb€ Ha CUTC HUBOA, O HOB MHCTUTYUHOHAJICH ITPUCTAIl, BO q)YHKHI/Ija Ha ITOKBa-
JIUTETHO, TIOMHKITY3UBHO, MOS(PHUKACHO, TOTPAHCIIAPEHTHO, OJHOCHO JEMOKPATCKO
omnyuyyBame. KitydHOTO Tpamame e: Kako Ja CO3JaJeMe YCOINIaCeHO yIpaByBambe
Ha IMOBeKe HUBOA, KOCIITO ke (DYHKITHOHHPA ITOA00PO0, K& YNHU ITOMAIIKY U K€ BOIH
CMETKa 32 paMHOMEPEH pa3Boj?

Caeziony cMe Ha KONIepHUKAHCKa MPOMEHA BO OJTHOC Ha 0apameTo 3a JJOHEeCy-
Bambe OJNTYKH Ha JIOKATHO HUBO, KAKO OCHOBHO HUBO, HAjOJUCKO 70 rparaHuTte, co
BOBEYBamETO HA HAUENOTO Ha cyncuanjapHoct. Co npyru 300pou, ce peadupmu-
pa orpoMHaTa moTpeda oI MPHCTAIoT ,,010310J1a Harope™ (“bottom-up’’), kako ra-
paHIHja 3a 100po yIpaByBame, CO aKIIEHT Ha HEXHEPAPXUCKUTE MOJICTH, 3aCHOBaHU
Bp3 CaMOOpTaHm3aIyja, ACTCHTpaTn3allja, aBTOHOMHU]a, 3a¢THIYKO OITyIyBambe U
IIMPOK KOHCeH3yc. HamecTo koH(poHTaIMja, Hy)KHA € KOOpAWHAIUja U copaboTKa
Ha CHTE aKT€pPH, CETMEHTH M CTEICHHU, KOUIITO Ke (PYyHKIMOHHUPAAT KaKO KOHIICHT-
PHYHH KPYTOBH, a HE KAKO XHEPAPXUCKH MOJPEACHHU CyOjeKTH.

Ce pa3oupa, pehopmara Ha OpraHu3aiyjara Ha yIpaBYBamkETO HE € MOXKHA
0c3 HOBM TEOpHH, KaKO OHAaa 3a CaMOOpTaHM3allfja, KOjalllTO OBO3MOXKYBa TIPH-
(bakame Ha MO3UTHBHOTO M OTCTPAHYBamkE MU O0apeM peaylrpame Ha HeraTHBHOTO
BO JIOCETAIIIHUTE MOJCIU U IPAaKTHKaTa 3aCHOBaHa Bp3 HUB. CamMoopraHusaiujara
MOYHYBA OJ] CEKOj TOEANHEII, TPOAOIIKYBA MPEKY CEMEjCTBOTO, CIUHUIIUTE HA JIO-
KaJHa caMOyIpaBa M 3aBpllyBa co Ap)kaBara. Bo camooprannsupanara CTpyKTypa,
CEKOj YYECHHUK UCTOBPEMEHO € U PAKOBOAMTEI, KAKO JICNI O/ MPEXKHATA HHTErpaIuja,
KaKo Kpealuja 3acHOBaHa Ha MoTpeda, MHTEPEeC M BPEIHOCT, a HE Ha XHUepapxuja
Ha ogHOcHuTe. HaMmecTo Ham30poT 1 KoHTponara, modus vivendi Ha caMoOOpraHu3u-
PaHUOT SHTUTET/OpPTaHnu3aM Ce: COMUAAPHOCTa, TPAHCIIAPEHTHOCTa, e()eKTUBHOCTA,
cymncuaijapHocTa.

2. YuecTBOTO Ha rpafaHuTe HU3 Npu3Ma Ha EBponckara nosesda 3a JiokajaHa
caMoynpasa U /loN0THUTEJHHOT NPOTOKOJI 32 Y4eCTBO Ha rpafaHuTe Ha
JIOKAJIHO HHBO

Bo ycioBu Ha 11aboka Kpu3a Ha MpeTCTaBHUYKATa JEMOKpaTHja, Koja CTaHa
ocobeno BumnuBa Bo 2008 roguHa, HEMHHOBHO CE€ Tpara 1o HOBH, ITOHETIOCPETHU
Y TIOMIMPOKU (POPMHU HA YUECTBO HA TparaHUTE BO MPOIECOT HA OJUTYYyBame, TOBP-
3aHO CO BPIICHETO jaBHH Pa0OTH HA JIOKAJIHO, PETHOHAHO U IIEHTPAHO HUBO, BO
HAIIMOHAIHM M BO MeryHapoauu paMku. '© Ce peakTyaansupa mpariameTo 3a JOKal-
HaTa caMOyIIpaBa ¥ JIOKaJTHaTa JeMOKpaTHja Kako Ha4lH Ha YIIpaByBamkbe Ha JIOKATHO
HHUBO TIPEKy (GOPMHU HA TUPEKTHA JEMOKpATHja U TPEKY JOKATHUTE TPETCTABHUIA' !,
Ce MOBHKYBa Ha HYXKHOCTA OJ1 JICHICHTpaJIU3allHja U CE HAIJIacyBa rmorojemMara Oymc-

% 3a oBa, noumpoko Bo Vedran Djulabic, ‘Lokalna samouprava, hrvatska i nizozemska iskustva’ [2001]
Hrvatski javna uprava.

1" Angel Manuel Moreno (ed), Local Government in the Member States of the European Union:
Comparative Legal Perspective Legal Persepective, (INAP 2000).

' Topnana CusbanoBcka-JlaBkoBa 1 Bragumup MutkoB, Jlokanna camoyiipasa (Marop 2004) 11-12.
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KOCT Ha JIOKaJIHUTE BJIACTH JI0 TparaHuTe. ,,HezanupauBuoT npouec Ha riiodanun3a-
nuja Oerre mpocieaeH co MPOIlecH Ha ypOaHu3alrja, Ta 1 MEraJonoin3alwja, mTo
HaMeTHa 1oTpeda 0l HOBU MOJIEIIH Ha OpraHHu3alija, UHAHCHPAE H OTY1yBabe
Ha JIOKAJIHO HUBO, OJHOCHO O] TIpaBHA, MOJHMTUYKA, aIMUHUCTPAaTHBHA U (DUHAH-
cucka peopma. OBO3MOXKYBAmETO OAPSKINB Pa3BOj Ha CEKOE HUBO, BKITyUyBajKH TO
Y JIOKAJTHOTO, ja MOTTUKHA pedopMcKara JIOTUKA U pehopMCKuTe 3ad)aTh BO MHOTY
eBporicku npkaBu, a CoBetor Ha EBpoma crana meHtap Ha koopauHanujara. Ce
pa3bupa, pepopMuTe MMaa pasinuHa LIMPOYMHA U JJIa0OYMHA, BO 3aBUCHOCT O]
MIPUCYCTBOTO, OJIHOCHO OTCYCTBOTO Ha TPajHIiMja Ha JIOKaJIHa ylpaBa/caMoyIpasa,
Kako ¥ TOJUTHYKA Boija. Bo Hekowm apikaBW /0jIe 0 TEMEIHH MPOMEHH, TPEKy
YCBOjYBambe HOBH CTPATEeT'HH 32 jaBEH MEHAIMEHT BO JIOKAIHATA BJIACT, BO IPYTH Ce
ITOCETHA TI0 TePUTOPHjaTHU peOpMH, a BO TPETH, MPOAOIDKH, HITH 33jaKHA JeTICH-
Tpanu3alujara Ha BiacTa. ....Ce 3acuiuja JOKajJHaTa ¥ PernoHaHaaTa WHOBATHB-
HOCT, ITaMeTHaTa MOBP3aHOCT MEly JIOKAIHUTE 3acHHIM, HHTEPECOT U IMpakcara
Ha rpafaHcka MHUIMjaTHBa, peepeHIyM, NeTHLIHja, COOMp Ha rparaHy, HAPOAHO/
rparaHcKo BEeTO, Oaparma 3a BOBEAYBamkE OTIIOBHUK HA JIOKAJTHUTE MPETCTABHUIIN.

HNaxo arenyara Ha JoKaJqHM pehOpMHU BapHupa O 3eMja JI0 3eMja U 3aBUCH OJ
(dbopmata Ha BIaJecHe U YIIPpaByBambe, CeMaK, Hej3MHUTE TIIABHU TOYKH CE IOBP3aHH
co rmorpedara of1 3aCHIyBambe Ha IEMOKPATHjaTa, MOTTUKHYBAaHkE Ha JIOKAJTHUOT KO-
HOMCKH pa3Boj 1 OJ1cKa copaboTKa Mel'y ma3apHUTe CyOjeKTH U JIOKAJTHUTE BIACTH.
Hosure anarku 3a good local governance, kako ITO ce MPaKTUKUATE HA jJaBHO-TIPH-
BaTHO TapTHEPCTBO, AIUTMKALMHUTE 3a €-JIOKaJHA Biajga ce Jel oI peOpMCKHTE
npeau3BuLM U 3adaru. KoprnopaTMBHUTE eNEMEHTH HABJIETYBaaT U BO JIOKAJTHOTO
yIpaByBame. JacHO € JieKa aKko Ap)KaBUTE HE CE MOCBETEHH Ha JOKATHUTE padoTH 1
HE T pellaBaat JOKAIHUTE POOJIEMH, THE HUTY MOXKAT Ja OMIaT YCIEIIHU BO KPEH-
pameTo Ha HAIIMOHAITHHUTE MOJUTUKU HUTY Jia TH peliaBaar OCHOBHHUTE MPOOIeMH Ha
rparaHuTe. AKO IeMOKpaTujara He ce MPaKTHKYyBa Ha JIOKAIIHO HUBO, Taa HE MOXeE Ja
OTICTOM HUTY Ha HAIIMOHAIIHO.'?

EBpornickara moBen0a 3a JIoKajlHa caMoympaBa Oele JoHeceHa BO BpeMe Ha
WHTEH3MBUpaHa JAeleHTpanu3anuja Bo EBpona, kako BO TpaAHLUOHAIHO LIEHTpa-
JIM3UpaHH ApKaBH Kako mro ¢ dpaHnuja, Taka ¥ BO ACHEHTPAIN3PAHUTE IPKaBU
Kako 1To ¢ ['epmaHuja, BO AyXOT Ha 3anoxodara 3a MPEMHUH Of ,, Jp)KaBa-dyyBap‘
BO (DYHKIIMOHAITTHA JIpyKaBa, OJJHOCHO OJ] KOHTPOJIMPAHO M OIPAaHUYCHO KOH Io0all-
HO OIIITECTBO, BO KO€ MOKPa]j JIOKAIHUTE OPTraHu Ha BJIACTa, BO PAMKUTE HA XOPHU-
30HTaJIHATa JudepeHIrjalrja pacTe 3HAUCHETO U BIMjAaHUETO HA HEBJIAJMHUTE U
HEeNPO(QHUTHHUTE OPraHU3aALNH, KOMIITO KOHKYPHPAaT 32 PaMHOIIPABHO yYECTBO BO
3aI0BOJIyBamkh-ETO Ha MOTPEOUTE U MHTEPECUTE Ha TparaHuTe'.

EBporckara moBen6a 3a jiokajgHa camoyrpasa, jonecena og Cosetor Ha EB-
pona Bo 1985 roxmua, € IPBHOT MyJIHTHIIATEpAJICH NPAaBEH MHCTPYMEHT 3a Je(u-
HUpamke U 3alITUTa Ha MPUHLUIIATE Ha JIOKAJIHATA CaMOyIIpaBa, e/leH Of TEMEJNTe
Ha eBpOIICKaTa JIEMOKpaTHja, 3a IITO CE 3ajlara HajcTapara eBpoIcka HHCTHUTYIIH]a,
Cogetot Ha EBpona. Bo Hea npeno3naBame Magna Carta Ha JioKkaJHaTa JeMOKpa-

12 Topaana Cunjanoscka-JlaBkosa, Biagumup Mutkos, Tama KapakamuieBa-JoBaHOBCKa, AJIEKCaHIap
Cnacenoscku u Mapxo Kpromuma, Jlokanna camoyiipasa (Koupan Anenayep Lltudgrynr 2020) 13-15.
13 Buau kaj Giovanni Boggero, Constitutional Principles of Local Self- Government in Europe (Brill
2017) 34-82.
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tja't. Hej3auHoTO 3Ha4Yewe ce oriena U BO GpopmupameTo Ha [pynara He3aBUCHU
ekcriepty 3a EBporickara mosesn0a 3a JiokaiHa camoyrnpasa ipu Coeror Ha EBpona,
B0 2000 roguHal>.

[IpeamOymnata Ha EBporickara mosen0a HariacyBa jAeKa JIOKajdHaTa BIIACT €
€JIcH O]l TEMEJIUTE Ha EBPOICKATa JEMOKpaTHja, KaKO M €JICH O]l TEMEJIHUTE Ha Ce-
KOj JEMOKPATCKH MONMUTHUKK cucTem!'S. JlenunbeparnBHara AeMOKpardja ce Bp3yBa
3a (ep AWjasor Ha paMHOIIPABHU TparaHW, HETIOCPEIHO TOBp3aHa CO TparaHCKOTO
OIIITECTBO, HA KOE MOPa JIa C€ CMeTa IPU KPEHPameTo Ha BPEAHOCHO OPUEHTHPAHH
MOJIMTUKY, YHj MPOIYKT C€ KBAJIUTETHH OJJIYKH. 3HAUW, PEIICHHETO HE ce Haora
BO 3aMEHA Ha perpe3eHTaTUBHATA JEMOKpaTHja co JUPEKTHA IEMOKpaTHja, TYKY CO
HUBHa KOMOWHaIIMja, JOTOIHYBamke, COPadOTKa, HU3 MHKITY3HUBHO yIpaByBame Ha-
MECTO EJIMTUCTUYKO, KOHTPOJIA Ha M3BPIIHATA BJIACT, OJITOBOPHOCT HA HOCHUTEIIUTE
Ha MOJUTUYKH (YHKIUH HA CUTE HUBOA, TIOrOJIEM PECIEKT 3a JIMIara co MoCeOHH
MOTpeON W IPYTUTE PAHIWBH KaTeTOPWUH TparaHd, a 0COOCHO HHUBHA COOJBETHA U
MPaBUYHA 3aCTANICHOCT BO TEJIaTa Ha OJUTyUyBaIbE.

ITamMeTHHTE ONIITUHU U rpaaoBu, 3aCHOBaHU Ha ZII/II‘I/ITaJ'II/I?)aHI/Ija, HEC 3Ha-
yar Jieka JIOKaJHaTa JeMOKpaTHja ke cTaHe BHPTYelTHAa M OPBEJIOBCKA, TYKY JeKa
BEIITAauKaTa MHTEJIUTCHIIN]ja Ke ce YIOTpeOH 3a MOoNecHO 100uBame MoJaToLH, mo-
n00po (YHKITMOHHMpAke Ha JOKAIHUTE CHCTEMH, TI0Op3a MUCTPUOYITHja Ha YCITy-
rure, noedukacHa padora Ha aIMHUHHCTpaALjaTa, MOJECHA METYOIIITHHCKA, HO U
MOILIMPOKa cOpadOTKa, BO JIpyKaBara, Ia ¥ HAJBOP O] Hea, KaKo M BO paMKHTE Ha
JIOKAJTHUTE €BPOICKHU aconujaruu U Mpexxku. Ce pa3dupa, TeXHOKpaTH3anujara He
cMee J1a ja 3arpo3u eTHYKaTa AMMEH3Hja Ha JIOKaJlHaTa caMoyIpaBa, Kako HajomucKa
(hopma Ha yripaByBame 110 rparanuTe. [lokpaj exonomrkara 3amTuTa, Kako HeOIXoI-
Ha 3a JIOKAJTHUOT OJP>KJIMB Pa3Boj, MOAEIHAKBO BaYKHA € COLIMjaTHATa KOXE3Hja.

Tokmy 3aroa, J{OMOTHUTEITHUOT POTOKOJ'” € JIOTHYHO MPOJOKECHHUE U JIeIT
oz EBporickara mosen6a. [IpaBoTo Ha rparfaHuTe Ja y4eCcTBYBaaT BO BPIICHETO HA
jaBHHUTE paboTH ce MPOMOBHpPA U TapaHTHPa Kako OMIITONpHUdaTeH eBpOIICKH JIeMO-
KPaTCKH NPUHITAIT'®, HAIracyBajKu JieKa OBa IPaBO HajAUPEKTHO MOXKE Jla C€ OCTBa-
pu Ha stokanHo HKUBO.'’Ce pa30upa, MpeTnocTaBKa 3a y4eCTBOTO Ha rpalaHUTe BO BP-
HICHETO HA JIOKATHUTE PA0OTH € TAPaHTHPAKHETO Ha MPABOTO HA JIOKATHUTE BIACTH
CaMOCTOjHO J1a TH BpILIAT U Ja PaKOBOAAT CO HUB, BO MHTEPEC Ha JIOKAJTHOTO Hacee-
HUe/TpalaHnuTe U CO COIICTBEHA OJITOBOPHOCT, BO PAMKHUTE Ha YCTaBOT M 3aKOHUTE.

AKTHBHATA MAPTHUIIMTIAIN]jA HA TPArAaHUTE BO JIOKATHUOT JKHUBOT CE OCTBApPyBa
npeky GopMH Ha JUPEKTHO OITydyBambe (pedepeHym, Tparancka MHUIN]jaTHBa, CO-
Oupu Ha rparaHy) WM IPEKy HUBHUTE MTPETCTABHUITN BO COBETUTE MM COOpaHujaTa
Ha eJIMHUIMTE HA JIOKAJTHATA CAMOYTIpaBa, H30paHu Ha AUPEKTHU u360pu?’.

¥ Busu ja u3BoHpeaHaTa kHura Ha npod. emeritus Chris Himsworth, The European Charter of Local
Self-Government (Edinburgh University Press 2015).

'S Tpynara He3aBUCHHU ekcnepTH 3a EBporickara mosesba e ¢popmupana npu Coseror Ha EBporma, o-
HOCHO 0o/ KOHIpecoT Ha JIOKaJlHH U PerHoHalHu BiIacTu. ExcriepTuTe ce n3dupaar Bp3 OCHOBA Ha jaBeH
KOHKYpC. ABTOpKaTa Ha 0BOj TpyX € Hej3uH wieH ox 2000 roanHa, a Bo ABa MaHjaara Owia U Hej3UHA
HOTIpEeTCEeaTeNKa.

' EBporicka moBeinba 3a sokanna camoympasa (Coset Ha EBpora 1985), cras 3.

17 Additional Protocol to the European Charter of Local Self-Government on the Right to Participate in
the affairs of a local Authority e nonecen Bo 2009 roguna, a cranu Bo cuia Bo 2012.

18 Egporicka nosesoa 3a jokainna camoynpasa (Coser Ha Espona 1985), cras 4.

19 EBporicka nmosesnoa 3a nokaina camoynpasa (Coser Ha EBporna 1985), cras 5.

20 EBporicka mosein6a 3a sokanHa camoynpasa (Coser Ha EBpona 1985), 4nen 3, cras 2 u cras 3.
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Bo nyxoT Ha HEONXOIHOTO Y4ecTBO Ha rparaHUTE BO JOHECYBAHETO BaKHHU
OJUTYKH 32 JIOKaJHaTa 3aejHulla € wieH 5 o EBporckara mosenda , KOJjIIToO Mpe-
BHyBa /KA MCHYBAbETO Ha ONIITHHCKUTE TPAHULH € MOKHO CaMO CO MPETXOAHO
KOHCYJITUPAKE Ha XUTCIUTC HA OJHOCHUTC ONIITHUHH, da, aKO € MOXXHO TOa U IPEKY
pedepeHayMOT, Kora € yTBPACHO CO 3aKOH?'.

TemkaTa ekOHOMCKa Kpr3a, HO M KpU3aTa Ha penpe3eHTaTUBHATA IeMOKpaTHja
U TOJUTHYKUTE IAPTUU KaKO MOCT Mely rpalaHUTe U HUBHUTE IPETCTaBHUIIM KOT'a
HUBHHUTE MHTEPECH HE CE 3eMEHU MPEABHI, OHOCHO JICjCTYBAmbETO HA MAPTHCKUTE
BOJICTBA/€JINTH CTIOPE] COTICTBEHHU OJIMTapXUCKH HHTEPECH, BO JyXOT Ha ,,TapTHCKa-
Ta MalMHepuja“ Ha Koja ykaxyBaiie yite OCTpOropcku®’, Kako H ,, Kelne3HHOT
3aKOH Ha onMrapxujara” Ha Muxenc?, 6ea amapM 3a cepruo3Ha aKifja U MoTpara 1o
W3JI€3HM PELICHUja 1 MEXaHU3MH Ha CUTE HUBOA M BO Pa3JIM4HU 00IaCTH.

Bo Taa nacoka e u joHecyBameTo Ha J{omomHUTETHHOT poToKoN Ha EBpor-
ckara moBenda 3a JIOKaJlHa caMOoyIpaBa 3a MPaBOTO HA YYECTBO Ha IparaHHTE BO
paboture Ha jokanHuTe Biactu’*, ycsoeH ox Coserot Ha EBpoma Bo 2009 roauna.

Bo IIpeamOynara Ha [IpoTOKONOT, MOKpaj MOTEHIMPAKETO HAa LENTa W 3a-
nox0Oara Ha CoBeror Ha EBpona 3a morosemMo €IMHCTBO Ha 3€MjUTE YICHKH BO
3alITUTaTa ¥ OCTBAPYBAHETO HA WICATUTE M Havyesara Ha 3aeJHUIKOTO HACIIE/ICTBO,
ce peadupmMupa IPaBOTO HA YUIESCTBO BO BPIICHETO HA jaBHUTE pabOTH KaKoO JIEMO-
KpaTCKY MIPUHIHII BO CUTE HUB, CO IITO YIITE €IHALI CE IIOTEHIMPa UCKITyYUTeIHATa
Ba)KHOCT Ha JIOKaJTHaTa caMoyTpaBa U ce YTBp/yBa NOTpedaTa ol JONOIHYBake Ha
[ToBenOara co ogpendu 3a y4ecTBO Ha TparaHnTe, KAaKo IPUYMHA 33 JOHECYBambe Ha
[TporokonoTr®.

Bo ,,JIonoTHUTEITHAOT MPOTOKOJIOT KOH EBporickara moBenda 3a JoKalHa ca-
MOYTIpaBa 3a MPaBOTO Ha yYECTBO BO Pa0dOTHTE Ha JIOKAJHATA BIACT, HAJIPBO Ce
aresmpa J1o IpyKaBUTe WICHKH J1a TO rapaHTHpaat oBa mpaBo’®. [lonatamy, mpaBoTo
Ha y4ecTBO ce AeduHHpa Kako ,,[IpaBo Ja ce 0apa KOHTpPOJa WM BIUjaHUE BP3/BO
BPIICHETO HA HA/UIC)KHOCTHTE U OATOBOPHOCTHTE Ha JIOKANHUTE Biactu?’. Jlomon-
HUTEITHUOT IPOTOKOJ, UCTO Taka, 0apa of 3eMjuUTe MOTIHUCHUYKH Aa T'h 00e30enar
HCOIXOAHUTC MHCTPYMCHTHU U JIa OBO3MOXKAT HEroBa IMMIpuMcEHa 663 KakBa 6I/IJIO UHIOH-
BHIyaJTHA MWW TPyITHA TUCKPUMHUHAIH]A, TIPEAIarajKu MOKHOCT 3a ITOCEOHN MEepPKH
3a pa3IMYHM OKOJHOCTH WITM Kareropuu jmia”®. CieayBa KOHKPETU3HPamkEe Ha BHI0-
BUTE Y4YECTBO, MOYHYBAJKH O]l aKTHBHOTO M MTACUBHOTO M30MPAYKO MPABO, OJTHOCHO
[IPaBOTO HA CEKOj rpalaHuH U JKUTEJ Ha €AMHUIIATA Ha JIOKAJHaTa camoylpasa Ja
raca WM Jia ce KaHIuaupa Ha n300puTe 3a COBETOT/COOpaHueTo”.

21 EBporicka noBenba 3a okanHa camoympasa (Coset Ha EBpona 1985), uineH 5.

22 Moisei Ostrogorski, Democracy and Organization of Political Parties, abridged version by S. M.
Lipset (Quadrangle Books 1964).

2 Robert Micheles, Political Parties (Free Press 1999).

24 JIonoJIHUTENIeH MPOTOKOI KOH EBporickara moBenoa 3a JIoKajaHa caMoyIpasa 3a MpaBoTO Ha y4EeCTBO
BO paborute Ha okanHata BiacT (Coser Ha EBpomna 2009).

% TlpeamOyna Ha JlomomHuTeNeH MPOTOKON KOH EBporickara moBen0a 3a JIOKalHAa caMmoyIipaBa 3a
MPaBOTO Ha y4ECTBO BO paboTute Ha yokanHara Biact (Coser Ha EBpomna 2009), cras 1, 2, 3 u 4.

26 JToroJIHUTENIeH MPOTOKOI KOH EBporickara moBenoa 3a JIoKajaHa caMoyIpasa 3a MpaBoTo Ha y4eCTBO
BO paborute Ha okanHata BiacT (Coser Ha EBpona, 2009), Ynen 1, cras 1.

27 1bid, unen 1, cTas 2.

2 Ibid, unen 1, cras 3.

2 Ibid, unen 1, cras 4.1.
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BepojarHo TpruyBajku of ,,PaMKoBHaTa KOHBEHIIHM]ja 32 YUE€CTBO HA CTPAHILIUTE
BO jaBHHOT JKMBOT Ha JIOKAJTHO HUBO, J[OTTOTHUTETHIOT IIPOTOKOJI OTBOPA TIPOCTOP
3a IIpaBOTO Ja ce Oupa u J1a ce Ouze OMpaH U 3a APYIHd JIUIA, TOKPaj OHUE OndareH
BO wieH 1, cra 4.1, BO COMIACHOCT CO MeI'YHApOIAHO Mpe3eMeHuTe 00BpCKu’.

Ce pa30upa, JIomOTHUTEITHUOT MPOTOKON HACTO]yBa MOCEOHHUTE YCIOBU HIIH
EBEHTYAIHUTE OTPaHNYyBamba 332 OCTBAPYBake Ha N30MPAYKOTO MTPABO HA JIOKAIHU-
Te n300pH 1a OMIAT MPEIU3HO 3aKOHCKH YTBPIACHH, CO TOUNTYBake HA MeT'yYHAPO/I-
HOTO MpaBo>'.

JIONOTHUTETHHOT MPOTOKOJ, MCTO TakKa, MPEJBUIYBa MEPKH 32 €(EKTHBHO
CTIPOBEYBabe HA MPABOTO HA YUYECTBO BO BPIICHETO HA JIOKATHUTE padoTu. Mme-
HO, BO HEro ce mHcucThpa wieHkute Ha CoBetoT Ha EBpoma na rapantupaar u aa
00e30enaT: MpoueAypH 3a KOHCYATAIH]ja 32 JIOKATHUTE pabOTH, KaKo U JIOKAJTHH pe-
(depeHIyMy U METHLUH, a JTOKOJKY ce paboTu 3a roieMu M300pHH €IUHHLH, TO-
rain y4eCTBOTO MOXE J]a C€ TIOBP3€ CO HEKOE HUBO MOOJIHMCKO JI0 HUB; MPOLEIYPH 32
OBO3MOXKYBamb€ MPUCTAIl, COIIACHO CO MPABHUOT MOPEIOK Ha AprKaBaTa - WICHKa U
MeT'yHapOIHOTO TPaBo, JI0 CIY)KOCHUTE JOKYMEHTH Ha JIOKAJHUTE BIACTH; MEPKH
3a MpecpeTHYBamkEe HA MOTpEeOHUTE Ha JHMIATa CO MOCCOHU MOTPEOU; MEXaHU3MH H
MOCTAIKH 32 CHpaByBambe O JKajJOUTe W MPEUIO3UTE LITO Ce OHECYBaaTr Ha (yHK-
[UOHUPAHETO HA JIOKATHUTE BIACTH U JIOKAITHUTE jaBHU CITYKOH.

Bo nyxot Ha undopmarnukara epa Bo Koja kuBeeMe, JJonoIHuTeTHHOT Mpo-
TOKOJI T 0XpaOpyBa Jp»KaBUTE WICHKH Jla KOpUCTAT HHPOPMATUYKH U KOMYHHKa-
IUCKH TEXHOJIOTHH 32 MPOMOIIH]ja ¥ OBO3MOKYBAE HA TIPABOTO HA MAPTHUIIUTIALIN]A.
HUcto Taka, [IpoTokoOT mpeanara JOKATHUTE BIACTH Ja OuJaT KOHCYATHPAaHU Ha-
BPEMEHO M Ha COOJIBETCH HAUWH 32 TUIAHUPAhE U OJIITYIyBabe 38 MEPKUTE KOH BOJIAT
KOH JICJIOTBOPHA yIoTpeda Ha MPaBOTO Ha Y4ECTBO™ .

Criopen monenor Ha EBporickara moBenda 3a JiokainHa camoyrpasa, Jlomor-
HUTEITHUOT IPOTOKOJ YTBP/yBa HETOBa MPUMEHA OJl JIOKAJHUTE BJIACTH, HO U OJ pe-
THOHAITHUTE BJIACTH, TaMy KaJie HITO ITOCTOjaT, OCTaBajKH UM Ha 3€MjUTE — YWICHKH,
npu patudukaiujara 1a ra  KOHKpETH3UPaaT BIACTUTE HA KOM ce ofHecyBa Jlomo-
HUTEITHHOT TPOTOKOI.

»»JJOTIOTHUTETHUOT MPOTOKOII Ha EBporickara mosenba 3a JiokaiiHa camoympa-
Ba 3a IIPABOTO Ha YYECTBO BO BPILCH-ECTO HA JIOKAJIHATA BIACT™ HE caMo MITO ja pea-
(bupmupa, TYKy CHIIHO ja HarmacyBa motpedara oji OTBOpEH, MHKIIY3UBEH NpoIiec Ha
OJNTy4yBarhe Ha JIOKAIHO HUBO, KOJIITO Ondaka MUPOK KPYyT rparaHu Kako cyOjeKTH
KOU yYECTBYBaaT BO CO3/IaBambETO JIOKAIHHU jaBHH TOJUTHKH BO CEPUTE HA KHUBOT
IITO HAjTUPEKTHO TH 3aCeraar.

KoHrpecoT Ha JOKalHM M PErHOHAJHM BIIACTH, [ pymaTa He3aBUCHHU eKcIep-
i 32 EBporickara moBenba 3a nokaiaHa camoymnpasa u Coseror Ha EBpora, kako
HEj3UH Ipeajarad, BO MOTIHUILYBAKETO U PaTU(PUKYBamHETO HA [lONOIHUTETHHOT
MIPOTOKOI 071 3eMjuTe- wieHkn Ha CoBeToT Ha EBpoma rmiegaatr MoxxHOCT U 00U 3a
3ajaKHyBambE HA JISTUTUMUTETOT Ha JIOKATHUTE PETCTABHUIIM, OJTHOCHO 32 yOIaxy-
Bame M HAQJIMUHYBabE Ha ja30T Mely rparaHUTE )KUTENU Ha JOKATHUTE 3aCAHALH 1

30 Tbid, unen 1, cras 4.2.

31 1bid, unen 1, cras 5.1.

32 JlomosHUTEJIEH TIPOTOKOJ KOH EBporickara moBesida 3a JIoKajHa CamMOoyIpaBa 3a MPpaBoTo Ha yYECTBO
BO paborute Ha sokanHara Biact (Coser Ha EBpora 2009), unen 2.
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HUBHHUTE MPETCTaBHHIIM, IOTBPLYyBajKH ja Te3ara 3a JIOKAJIHaTa BIaCT KaKo Hajosmc-
Ka J10 rparanure.*

3. MakeaoHcKaTa npaBHa paMKa 4 MPaBOTO HA Y4€CTBO Ha rpal'"aHnTe BO
BPIICHETO HA JTOKAJTHUTE paﬁoTn

3.1. JlokannaTa camoynpaBa Kako materia constitutionis

Bo YcraBot Ha PenyOnuka MakenoHuja, enHa o eAMHASCETTe TEMETHHI BPE/-
HOCTH € JIOKayiHata camoymnpasa®®. ['maBa V o1 YcTaBOT, BO paMKHTE Ha YICHOBHTE
114- 117, ce ogHEeCyBa Ha JIOKaJTHATa caMOyTpaBa. Taa mOYHyBa CO rapaHTHPAE Ha
MIPaBOTO Ha TparaHWHOT Ha JIOKaJTHa CaMOyTIpaBa, KaKko €HO O HajCcTapuTe U HajBa-
KHHUTE MONUTHYKH mpaBa. Co wieH 114, onuTHHNATE ce OMpeAeTIeHN KaKo eAHMHUIH
Ha JIOKaJHaTa caMmoyIpaBa, a MECHAaTa 3aeJHHIIa € YTBpACHA Kako (haKyITaTUBEH
00JIMK Ha caMoympasa, uaxko oz 1963 roguHa, Kora ce 1mojaBu Ha NOJIUTHYKATA CLe-
Ha, 10 1991 ronuna, Taa Oermre 3a70KUTENHA OopMa Ha JIOKAITHO OPraHU3UpaIbE,
HajONUCKa 70 rparaHUTe CO OIVIe]] Ha MPHpOoJara Ha HaJJISKHOCTHTE, BUTAIHA U
YeCTO KOPUCTEHA. 3a JKaJl, HaKo JICHEC CUITHO Ce TIOTTUKHYBAaT COCEICTBAaTa BO MHO-
Ty JIp’KaBH, HalllaTa MecHa 3ae/IHUIIA € TIPABHO U MOJUTHYKYA MaprHHAIH3HpaHa 10
HETPENo3HaBamkbe U UCUE3HYBAE. YCTaBOT UM T'apaHTHpa Ha ONIUTHHUTE COICTBE-
HHU M3BOPU HA (1)I/IHaHCI/IpaH)e, KaKO HCOIIXOACH MPECAYyCJIOB 3a BPIICHC HA HUBHUTC
HaJJIS)KHOCTH, KaKO W JOMOTHUTEITHH CpeJIcTBa o1 PemyOnukara.

BaxxHocTa Ha y4ecTBOTO Ha rparaHUTE BO JIOKATHOTO OJTy4yBame € HOTUpa-
Ha BO wieH 115 ox YcTaBoT, Kajie ITO aKIEHTOT BO OUIy4YYBaWETO 3a Mpallambara
O IOKAJTHO 3HAYCH-E € CTABEH Ha HEMOoCpeaHaTa JeMOKpaTHja, BO KOjallTo MOCe -
HHOT 300p TO0 WMa TparaHWHOT, a Jypy TOTEM Bp3 MPETCTaBHUYKATa EMOKpaTHja.
Co Amannmanot XVII on 2001 rogunHa ce mpomMpu HAJIEKHOCTA HA OMILITUHUTE
Ha OpOjHU Ipaliamka o] JJOKAIHO 3HAYCHE: jJaBHU YCIYTH, ypOaHO U pypallHO IJIaHH-
pame, 3alllThTa Ha )KMBOTHATA CPENIMHA, JIOKAJIeH eKOHOMCKH Pa3Boj, JIOKAIHU (hu-
HAHCHHW, KOMYHAJIHU JISJHOCTH, KYJITYypa, CIIOPT, COLMjaiHaTa 3allTHTa U TPIKa 3a
Jerara, 00pa3oBaHue, 3MPABCTBEHA 3aIITUTA U IPYTH 00JACTH YTBPACHH CO 3aKOH™.

Hcrute HAINEXKHOCTH Ce YCTaBHO 3arapaHTUPaHU U 33 TparaHuTe, JKUTEIN Ha
miaBHHOT rpaa Ckormje. ¥

Oco0eHo e BaXKHO JIa ce HaIvlacH yCTaBHATa rapaHIlfja Ha CaMOCTOjHOCTA Ha
OINMIITUHUTE BO BPLICHCTO HA HUBHUTC HAJICIKHOCTHU, YTBPACHU CO YcraBoT U co
3aKOHHTE, KAaKO U CBEIyBame Ha JAPKABHUOT HAJ[30p HAJ| JIOKAJIHATA caMOyIpaBa Ha
Ha/30p HaJl 3aKOHUTOCTA Ha padoTara.

HcxmyunTennaTa BaXKHOCT Ha JIOKalTHaTa camoyrpaBa Bo PemyOmmka Make-
JIOHHWja ce OoIie/la He caMO BO HEJ3MHHUOT YCTaBeH CTaTyc, TYKy U BO yCTaBHaTa OJli-
penda nexa Hej3MHOTO MOJIETAaTHO PEryarpame ce BPIIU cO 3aKOHOT 3a JIOKalHaTa
camoyTipaBa, Kako 3aKOH O]l CHCTEMCKH, OJJHOCHO OPTaHCKH KapakTep, IITO Ce HOCH
€O 2/3 MHO3MHCTBO IJIACOBH OJ] BKYITHHOT OpOj MpaTeHMIIN, BO KOCLITO MOpa Jia uMa

3 Adam Przeworski, Democracy and the Limits of Self~-Government (Cambridge University Press

2010).

3 VcraB na Peny6onuka Makenonuja 1991 roguna, wien 8, anuneja 9.

3 Veras na Peny6nuka Maxkenonunja, Amanaman XVII, cras 1 va wien 115.
3¢ Yera Ha PenyOnuka Makenonuja, Amanaman XVII, cras 2 Ha unen 117.
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MHO3HMHCTBO IJIaCOBH O PUCYTHUTE MPATEHULIM KOW MM TMpHIaraaT Ha 3aeIHHLIU-
Te KOM He ce€ MHO3MHCTBO Bo Pemy6nuka Makenonuja (T.H ,,bagnatepoBo MHO3HH-
cTBO"‘), BOoBeeHO co PamkoBHHOT norosop o1 2001 rogrHa 1 IpOMEHHUTE BO YCTaBOT
o1 2001 roguua®’.

KBanudukyBaHOTO MHO3MHCTBO € MOTPEOHO U 3a IOHECYBamke Ha: 3aKOHOT 3a
(uHaHCHpake Ha SAMHUIMTE HA JJOKAIHATA CaMOYTIpaBa, 3aKOHOT 3a JIOKaJTHH 1300-
pH, 3aKOHOT 3a TEPUTOPHjaITHA OpTaHU3aIHja Ha JIOKATHATa caMOyTIpaBa U 3aKOHOT
3a rpanx Cromje’.

3.2. [TapTunMnanujaTa Bo BpIIEHETO HA pa60THTe Ha JIOKAJIHATA BJIACT
KaKo NMpaBHAa MaTepuja (materia legis)

3.2.1 Hapiuuyuiiayujaitia 60 3aKoHO 3a 1OKATHA CAMOYIpaAsa

AKTYeITHHOT 3aKOH 3a JIOKaJiHa camoyTipasa e gonecer Bo 2002 roauna®. Toj
€ OIILTA ITPaBHA paMKa BO KOJallITO c€ KOHKPETU3UpaaT 1 olepanrioHaIn3upaar yc-
TaBHUTE NMPUHIMIIM U PEHIeHH]ja, BO AyX0oT Ha EBporckara moBenba 3a jiokajaHa ca-
Moytpasa. CriopemeHo co 3aKOHOT 3a JIoKajaHa camoympasa o7 1995 roguna, co Hero,
Mopajay NpOoLIMpYBamke Ha JIMCTaTa Ha CaMOCTOJHH/OPUTHHAIHU HaJJICKHOCTH, CE
MEHYBa OJJHOCOT Mer'y [IEHTpalHaTa U JIOKAJTHUTE BIACTH BO MPaBell Ha rPajieHe J0-
KaJHa aBTOHOMHM]ja M paMHOIPaBHU MapTHEPCKH ofHOCH. CO HErOBOTO JIOHECYBAE
ce co3laje MpaBHa OCHOBA 32 OTBOpamE Mpolec Ha (yHKIIMOHATHA, aJMUHUCTpa-
THUBHA U (PUCKAHA JeTIeHTpalIn3aliija, OAHOCHO 3a 33jaKHyBame Ha JeMOKparrjarTa
Ha JIOKAJHO ¥ Ha LEHTPaTHO HUBO, MPEKY MOYUTYBabE HA WHAWBUAYAITHUTE, HO H
CTHUYKUTE/KOJICKTUBHUTE ITPaBa, BO AyXOT Ha T.H. MOJIEJ Ha CrojiesieHa MOK*’, Kako
1 OBO3MOJKYBa-€ MOCBTUHHM, ITOOP3U M OKBAJUTETHH YCIYTH HA JIOKAJIHO HUBO.

TprayBajku ox1 IpeTnocTaBKaTa Jjeka caMo HHQOPMHUpaHU TparaHd MOXKaT Ja
Oujar akTUBHM rparaHy, 3aKOHOT 3a JIOKaJIHa CaMOyIIpaBa BOCIOCTaByBa OOBpCKa
3a OpraHMTe Ha OIIITHHATA, PA0OTHUTE Tena (KOMHUCHHTE) M jaBHHUTE CIIY>KOU 3a
nHpOpMHUpame Ha TparaHuTe 3a paboTara, MIIAHOBUTE M MPOTPAMHUTE O 3HAUCHC
3a pa3BojoT Ha ommTuHaTta''. OBaa 0OBpCKa € IMPEKTHO MOBp3aHa CO MPABOTO Ha
rparaHuTe Ha cJI00OJICH MPHCTAIT JI0 OCHOBHUTE MH(OPMAITUH 32 YCIYTUTE ILITO TH
00e30eayBa oniTHHaTa*,

JlemokpaTckara mepleniiyja Ha 3aKOHOAABEIOT 3a HY>KHOCTa O] y4eCTBO Ha
rpafaHuTe BO PELIABAKETO HA JIOKAJTHUTE Ipalllamba MOXKE A2 ce coriesia U HU3 3a-
KOHCKHOT TIPUCTAIl KOH MpAaIlameTo 32 OCHOBAKHETO Ha OMIITHHATA. 3aKOHOT 32 JIO-
KaJIHa caMOyIpaBa, MOKPaj BOJICHETO CMETKA 3a MOBP3aHOCTA Ha TparaHuTe MpeKy
3a€AHUYKHUTE MOTPEOU M MHTEPECH Ha MOAPAYjeTO Ha €IHO WM IOBEKEe HACENICHH
MECTa U HEOITXOAHOCTA OJ TIOCTOCH:-E YCIIOBH 3a MaTepHjalicH U ONMIITECTBEH Pa3Boj,

37 Yera Ha PenyOnuka Makenonuja 1991, Amanaman X, cras 2.

8 VeraB Ha PenyOnuka Maxenonuja 1991, Amanaman XVI, ctaB 1 co koj ce 3aMeHH CTaB 5 Ha WieH
114.

%% 3akoH 3a jToKaIHaTa camoymnpasa 2002.

4 Arent Lijphart., Patterns pf Democracy: Government Forms and Performance in Thirty-six Countries
(Yale University Press 1999).

41 3akoH 3a jokanHara camoyrnpasa 2002, uien 8, cras 1.

2 3akoH 3a JIoKanHara camoyrpasa 2002, uiieH 8, cras 2.
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O HarjlacyBa ¥ y4eCTBOTO Ha rparaHHuTe BO OJJTyYyBambETO 32 JIOKATHUTE OTPeOU 1
HHTEPECH, KaKO JOMOTHUTEIIEH HEOMTXOEH yCIoB*

HcTto Taka, 3akOHOT 32 JIOKaJIHA camMOyIpaBa My IOCBETyBa Iieja rasa (Iia-
Ba [V) Ha HemocpeaHOTO y4ecTBO Ha rpalaHuTe BO OJTyYyBamE€TO BO OMIITHHU-
Te, YTBPAYBajKH T OOJHUIHMTE: rparaHcka HHUIHMjaTHBa, COOMPHU HA rparaHuTe,
pedepenaym, npeTcTaBKH U NMPeAT03H, jABHH TPUOUHH, AHKETH U MPEIIO3U U
JEeTaaHo pa3paboTyBajKu 't HUB. **

I'paranckara HHULMjaTHBA € 3arapaHTHpaHa 3a CUTE Tpallamba 0J] HaJIeK-
HOCT Ha OIIITHHATA, CO UCKIYYOK Ha KaJpPOBCKUTE M (PMHAHCHCKUTE, & COBETOT Ha
OIIITHHATA € JOJDKEH Jla pacrpaBa o Hea ako € MojHeceHa o HajMaiky 10 % ox
n30MpavynTe BO OMIITHHATA, OJHOCHO MECHATa CaMOyIpaBa Ha KOjallTo ce OJJHEeCyBa
npamameTo. COBETOT Ha ONIITHHATA € 3aKOHCKH 00Bp3aH J1a pacipasa 110 HHULHja-
THBaTa, HajI0LHA BO pok ox 90 neHa, u ja ru vHGOpMHUpa rparaHuTe 3a ofykara®

CoOup Ha rparfaHuTe CBHKyBa TpaJlOHAYaIHUKOT, 3a TEpHUTOpHjaTa Ha
OIIITHHATA WK 32 MECHAaTa 3ae/IHHIIA, [10 CBOja MHUIIMjaTUBA, Ha Oapame Ha COBe-
TOT WK Ha Oapame Ha HajMasKy 10 % onx m3dupavnTe Ha ONMIITHHATA WK MECHATA
caMoyIipaBa Ha Koja ce OJHecyBa IpamnameTo. HaieskHure opranu Ha OMIITHHATA
ce JOJDKHU BO pok of 90 neHa fna Tv pasriiefaar 3aKiIydyoluTe O COOUPOT | J1a TH
3eMart MPEeABU IPH JOHECYBAETO OITYKH 1 OIPEAyBAETO MEPKH 32 IpallambaTa
Ha KOM Ce OJTHeCyBaar, ”HPOPMHPAjKU TH rparaHuTe 3a OUTyKHTE*

PedepenaymoT e HHCTPYMEHT KOJIITO rpalaHUTe MOXKAT JIa TO yIoTpedar 3a
OJITy4yBam€ 3a Ipaliama 0J] HAJJISKHOCT Ha ONMIITHHATA, HO U 32 JIPYTH Npallamba
oz tokanHo 3Hauewe. 3JIC pasnukysa fBa BUIa peepeHIyMu: 3aJ0IDKUTENCH, KOra
e Ha Oapame Ha HajMaiKy 20 % on m3dbupaunTte, U GpaKylnTaTHBEH, KOTa € pacIHIlaH
[0 MHUIIMjAaTHBA Ha COBETOT Ha ommTHHaTa. OIyKara JoHeceHa Ha pedepeHayM e
3aJI0JDKUTENTHA 332 COBETOT?

Kako mto HaBenosme norope, 3JIC My rapanTupa Ha cekoj rparaHu, moe-
JMHEYHO MM CO ApYT(H), 1 I0CTaByBa NPEIO3N M NPETCTABKH [0 OMIITHHCKHTE
OpraHu W JI0 ONIITHHCKAaTa aJIMHHUCTpalyja. [ pasoHaqaIHUKOT UMa 3aKOHCKa 00-
BpCKa J1a co3/iaJie YCIOBH 32 J0CTaByBambe IPETCTABKH U MPEJJIO3H, KaKO 1 HajJoI[Ha
BO pOK 071 60 1eHa o MPHEMOT Ha IPETCTaBKaTa, OMHOCHO MPEUIOTOT, 1a My J10CTa-
BU 00pa3JIOKEeH OITOBOP Ha IMOJHOCHTENOT

Bo ¢yHKknuja Ha 10OPOTO JIOKATHO YIpaByBambe KOCIITO € HEBO3ZMOXKHO 0e3
y4eCTBO Ha rparaHHTe, IOCTOH 3aKOHCKaTa 0OBPCKa 332 COBETOT MPHU U3TOTBYBAKETO
Ha OMIITHHCKUTE TPOITMCH J1a OpTaHU3Hpa jaBHU TPUOWHU U aHKETH, Kako U Ja 6apa
MpeIo3u of rparanure®

U Bo CoBeroT 3a 3amITHTa Ha NOTPOIIYBAUYUTE, COCTABEH O MPETCTaBHULIN
HAa TIOTOJIEMHUTE TPYIH KOPUCHHUITU Ha JABHUTE YCIIYTH, MPEI03HaBaMe OpraH BO Koj
rparanuTe Tpeba ru u3pasyBaaT  Ja ' OpaHaT CBOMTE IpaBa MPEe] ONIITHHCKHUTE
opranu u Tesna’

43 3akoH 3a JokainHara camoynpasa 2002, wien 16.
* 3akoH 3a JiokanHara camoynpasa 2002, yieHoBu 25- 30.
* 3akoH 3a JiokanHara camoynpasa 2002, 4ieH 26.
4 3akoH 3a JIokanHaTa camoynpasa 2002, €ieH 27.
47 3akoH 3a JoKaiaHara camoynpasa 2002, wien 28.
8 3akoH 3a JiokanHara camoynpasa 2002, 4ieH 29.
# 3akoH 3a jioKanHara camoyrpasa 2002, unen 29, cras 2.
%0 3akoH 3a JokanHaTa camoynpasa 2002, €ieH 56.
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3JIC ro neduHMpa COBETOT Ha OMIITHHATA KAKO MPETCTABHUYKW OpraH Ha
rparaHuTe, UYMW YICHOBU C€ M30Mpaar Ha OIIITH, HETIOCPEIHU U CJI0001HH H300pH,
CO TajHO IIacame, CO MaH/AT OJ1 YeTUPHU roAuHU. THe TH mpeTcTaByBaar rparaHuTe,
1acaar 1o CBO€ YBEpyBambe U HE MOXKAT J1a OMIaT OTHOBUKAHH.

MecHaTa caMoyripaBa BO MOJUTHYKHOT CUCTeM Ha Permybnmuka Makenonuja
KaKO KOHCTUTYTHBHA YJICHKA Ha jyrocjoBeHCKaTa (heepaliyja uMaiie BaKHO MECTO,
He camo de jure, Tyky u de facto, ocodero mo 1963 rogmna, Kora Oerie yCTaBHO yT-
Bp/icHa Ha (heZiepaTHO U HA PEIYOIUYKO HUBO KAaKO 3aJI0JDKUTEIICH OOJIMK Ha JIOKAJI-
Ha caMOyIpaBa, a BO peajlHoCTa ce MaHU(eCcTHpa Kako U3BOpHA opma, HajOIuCcKa
JI0 TparaHuTe U HajaXKypHA BO OCTBAPYBAHETO HA HUBHUTE TIOTPEOU M HHTEPECH.

Beke ncraknaBme Jiexka Bo YcraBot Ha Penyonmuka Makenonuja on 1991 ro-
JIMHA Taa JI00M CTaTyc Ha He3aJ0JDKUTENeH O0UK, KOjIITO MOXKe /1a ce popMHpa 1o
VMHUIMjaTiBa Ha TparaHuTe, JKUTEIW Ha OJpE/CHA OMIITHHA. 3aKOHOT 3a JIOKallHA
camoympasa ox 2002 roguHa COapIKH I1aBa 3a MecHaTa camoympasa (rmasa XII).

Bo oBaa maBa ce peryiupaar HEKOJIKY BaXKHHU IMpaliama 3a MECHaTa camMoy-
mpaBa: OOJUIMTE U OCHOBAKETO, HAJISKHOCTA, N300POT HA COBETOT M HETOBHOT
npeTceaTen U JeJerupameTo paboTn Ha MecHaTa caMoyTpasa’’.

3JIC npensuayBa JBa BUjia MECHA caMOyIpaBa: ypOaHH 3acIHUIN BO IPajio-
BHTE M MECHH 3a€IHHIIA BO TIOMAJINTE HACEICHN MECTa, 3a0eTIeKyBajKu JIeka CUTe
JPYTH Mpaliama ce Peryaupaar BO CTATyTOT Ha OMIITHHATAY.

Hamiexnocra Ha ypOanuTe u MecHute 3aeauuiy 3JIC ja jgouupa Bo: pasrie-
JyBame Mpalliama, 3a3¢Mame CTABOBH M MOATOTOBKA HA MPEJIO3H 3a Mpaiiamba Of
HETIOCPEHO, OTHOCHO CEKOjTHEBHO 3HAYCHE 32 JKUBOTOT M paboTaTa Ha KHUTEINUTE
0J1 OJIHOCHOTO TojIpadvje®’.

CoBeToT Ha ypOaHUTE, OJTHOCHO MECHHUTE 3ae/IHUIU Ce M30upa Ha coOup Ha
rparaHuTe, Ha HAYMH U MOCTAIKa YTBPACHH CO CTAaTyTOT Ha ommtuHara®. Iperce-
JIaTENIOT Ha COBETOT C€ M30UpPa Ol PeJIOT Ha HETOBHOT COCTAB, CO MaH/IAT O] YSTUPH
TOIUHA.

3JIC mpenBuayBa MOKHOCT 32 JeJIeTHparhe Ha ONpeesicHH paboTH O Hero-
Cpe/ieH MHTEPEC U CEKOjAHEBHO 3HAYCH-E 32 JKUBOTOT M paboTara Ha rpalaHuTe O
CTpaHa Ha TPaTOHAYATHUKOT, CO 00BpCKa 3a 00e30eayBame CpeaCcTBa 32 HUBHOTO
BpIICH:E, KaKO U YTBP/yBakbe HA HAYMHOT Ha BPIICHE HAJ30p BO U3BPIITYBAKkETO HA
JeTICTUPAHUTE HAUTEKHOCTH ®,

3.2.2. Ogpegbu 3a yuecitiso Ha IpalaHuilie 60 8PULCIbEIO HA TOKATHATUA
8/14CHL 60 3AKOHU UOBP3AHU CO JOKAIHATUA CAMOYUpaAsa

Onpendu 3a y4ecTBOTO Ha rparaHUTE BO BPIICHETO Ha JIOKAIHATA BIIACT JIOLHU-
paMe BO 3aKOHOT 32 TEPUTOPHjaJIHA OPraHM3ALMja HA JTJOKAJIHATA caMoyllpaBa.
Bo Taa Hacoka, 3aKOHOT yTBp/yBa JieKa: OCHOBaHkETO HOBA OIIITHHA, CIIOjyBambe-
TO, HO}ICH6aTa N MCHYBAKBCTO HA T'PAHUIUMTE HA OIMMIITUHUTEC, KAKO U IIpOMEHATa Ha

31 3akow 3a jokanHara camoyrnpasa 2002, uien 82-86.

52 3aKoH 3a JIoKanHara camoynpasa 2002, 4ieH 82.

33 3akoH 3a JioKanHara camoynpasa 2002, unen 83, cras 1.

%% 3akoH 3a JokanHaTa camoynpasa 2002, uieH 83, ctas 2 u 4ieH 84.
33 3akoH 3a JiokainHara camoynpasa 2002, wien 85.

% 3akoH 3a JIokanHara camoynpasa 2002, 4ieH 86.
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HMMETO M CEAUIITETO Ha OMIUTHHUTE MOXKE J1a C€ M3BPIIN UCKIIYYUBO MO MPETXOAHO
KOHCYIITHpame Ha rparaHuTe OJ1 TI0JIpavjeTo Ha ONIITHHATA Ha KOjaIllToO Ce OJJHECyBa
NPOMEHATa Ha CTaTycoT’’.

3akoHoT 3a ¢UHAHCHMpame HA eIMHUIMTE Ha JIOKAJHATa caMoylpaBa
MIpeIBUYBa MOYKHOCT 32 pacluIyBame peepeHIyM 3a CaMOTIPHIOHEC 32 3a/I0BO-
JyBame OmpelesieHn notpedu Ha rparanute. Ce pa3dupa, COBETOT Ha OIIITHHATA
CO O/IJTyKa ja ypeayBa: HaMeHara, o0macTa, BpeMeTpaemheTo 3a KOe ce BOBEAyBa ca-
MOTIPHIOHECOT, H3HOCOT Ha CPEACTBA, OOBP3HUIIMTE, JIUIIaTa 0CI000AeHN 0] 00Bp-
cKara 3a IUIakame CaMOIPHUI0HEC, HaJ30pOT O CTpaHa Ha TparaHUTE HaJl HAMEHCKO-
TO KOPHCTEHE Ha CPEACTBATA U IPYTH Tpaliama’s,

Bropuor unen on 3akonoT 3a rpaa Ckolje nponuiryBa Jeka rparaHuTe Ha
rpagot Ckorje ro ocTBapyBaaT IIpaBOTO Ha JIOKAIHA caMOyTIpaBa MpeKy oOInIy Ha
HETOCPEJHO U3jaCHYBabE U MPEKY JAEMOKPATCKU M30paHH MPETCTaBHULIN® .

Unen 6 on 3akoHOT 3a rpan Ckorje yTBpIyBa AeKa OapeI0uTe o 3aKOHOT 3a
JIOKaJHa caMOyIlpaBa ce OJHECYBaaT U Ha OMIUTHHUTE BO rpagoT Ckorije, JOKOJIKY
HE € NMOMHAKY YTBPJAEHO CO 3aKOH. 3HAa4M, CHTE MPETXOIHO HABEJCHH OJpendu 3a
y4ecTBO Ha TparaHuTe BO pabOTHTE Ha JIOKAJTHATa BIACT C€ OJJHECYBAaT U Ha TPAJ0T
Ckorllje ¥ Ha JeCeTTe OMIITHHU BO HETOBHOT COCTAB.

Onpendu 3a y4ecTBO Ha rparaHuTe Haorame U Bo 3aKOHOT 3a MPOCTOPHO U
yPOaHHCTHYKO IVIaHUPamse. FIMeHOo, 0BOj 3aKOH MpeaBUIyBa I€Ka BO IIPOLIECOT Ha
MPOCTOPHOTO M YPOAHUCTHUYKOTO IJIAHUPAE, 3apaji CTPYYHOCT U jaBHOCT, Tpeba
na ce popMupa MapTUIMITATUBHO TEJO KOe K& TH MPEeHece CTaBOBUTE U MOTPeOUTe
Ha rparaHuTe W NpaBHUTE Jula. Bo oBa Teno, nokpaj npercraBHunuTe Ha COBETOT,
CTPYYHO JIAIIE O]l OMIITHHCKAaTa afMUHUCTpAIfja ¥ UCTAKHATH CTPYYHH JIUIA O
cdepara Ha ypOAHHCTHUYKOTO TUIaHUPAIbE, WICHYBAAT M NPETCTABHULIN Ha 3IpYyKe-
HHja ¥ TparaHy oJ] MOJAPavjeTo Ha ommTuHaTa®.

3aKOHOT, UCTO Taka, MPEJIBU/yBa ONIITHHATA J]a CIIPOBEJE jaBHA MPE3CHTA-
[{ja ¥ jaBHA aHKeTa 3a HalpT JACTATHUOT ypOAHUCTUYKH IJIaH, ypPOAHUCTUUYKHOT
IJIaH 3a cellaTa M HeHacelleHUTe 00JIacTH, BO Tpaewe o1 HajManky 10 paboTHH /ieHa,
LITO K& OBO3MOXKH 3aMHTEPECUPAaHUTE IrpalaHu W MPaBHU JIMIA Ja Aajar 3a0emnell-
KW, TIPEAJIO3N ¥ MUCIEHA MPEeKy MpallajHdlld, [0 IITO OMINTHHATa K€ IMOATOTBH
u3Bemraj. °!

Bo ¢ynkmuja Ha BKiTydyBame Ha TpafaHuTe BO OMIUTHHCKHUTE MPOILECH Ha
OJUTydyBamkhe € W ofipendara 3a MPHUHIUIIUTE BP3 KOM C€ 3aCHOBA pabOTEHmETO Ha
AreH1MjaTa 3a INIaHUPakbe Ha MPOCTOPOT: CTPYUHOCT, TPOo(heCHOHATHOCT, TpaHCIa-
PEHTHOCT ¥ OJTOBOPHOCT®?,

U Bo HagzopHata (yHKLHMja, 3aKOHOT HE TH 3a00paBUII TparaHuTe, HOTHPajKu
JieKa BO paMKHUTE Ha HaJ[30pOT HaJ| 3aKOHUTOCTA Ha PadOTCHETO Ha ONIITHHCKUTE
Y TPAJICKUTE OPTaHU BO cpepara Ha IPOCTOPHOTO M YPOAHUCTUYKO TNIAHUPAE, Ha-
JUIS)KHUOT OPraH ja cjequ jaBHOCTa BO paboTara O acleKT PeJOBHO, HABPEMEHO U
TTOTIIONTHO M3BECTYBar-€¢ Ha TparaHuTe.

57 3aKOHOT 3a TEPUTOPH]jajiHata OpraHu3alja Ha JoKaaHara camoynpasa 2004, uien 2.
% 3akoHOT 3a (hHHACHpabe HA SAMHHUINTE Ha JOKaIHaTa camoynpasa 2004, dieH 7.

%% 3akoHor 3a ['pax Ckomje 2004, unen 2.

 3aKOHOT 3a MPOCTOPHO U ypOaHUCTHYKO MiaHupame 2014, yien 17, ctas 5.
13aKOHOT 3a MPOCTOPHO U ypOaHuCTHYKO Tianupame 2014, aien 27, crasl - 10.

62 3aKOHOT 3a MPOCTOPHO M YPOAHUCTHYKO MtaHupame 2014, yien 37.
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3aKoHOT 3a 3alUTHUTA M YHANpeAyBame HA KUBOTHATA CPeIMHA TIPE/BU-
IyBa JieKa OMIITHHUTE U TpanoT CKorje, BO COMTaCHOCT CO HAIIMOHAIHUOT aKIHO-
HEH IUIaH, IOHeCyBaaT JIOKaJHN aKIIMOHH TUIAHOBH 32 3aIUTHTA U YHAIIPEIyBambe Ha
JKMBOTHATA CpeIMHA U MPHUPOJIaTa, BO YMjaIITo u3paboTka Tpeda Ja yuecTByBaaT U
MPETCTABHUIM HA HEBJIQJMHUTE OPTaHU3AINH KOUIITO CE 3aHUMAaBaaT co OBaa Mpo-
O7eMaTrka, Kako U MPETCTABHUIIA Ha TparannTe®,

Bo 3akoHoT 32 0CHOBHO 00pa30oBaHMe, OLCHYBAHETO HA HACTABHHUIIUTE CE
BpILM 110 MHMIIMjaTHBa HA COBETOT Ha POIUTENH, Kako (popma Ha y4ecTBO Ha rpara-
HUTE BO 00Pa30BHUOT MPOIIEC.

3aKoHOT 32 cpeHO 00pa3oBaHue MPEABUIYBa (popMHUparme COBET HA POMIHU-
Tenu, 4uj Opoj, u300p, paboTa U OpraHM3aIlMja C€ YPEICHU CO CTATYyTOT HA Y4H-
aureTo*,

3akoHOT 3a colUjajHA 3alITUTA MpeABHAYBa (hOopMHpame LEHTPH 3a CO-
nujamHa padoTa BO OMIITHHHUTE, KOUIITO COpadOTyBaaT Co HEBIAIUHUTE OpraHu3a-
LMY U TparaHure.

3aKoHOT 32 pamMHOMepeH perHoHalieH pa3Boj NpeIBUIYBa MapTHEPCTBO U
copaboTka Mery [EHTpaIHATa BJIACT U SIUHUIIUTE Ha JIOKATHATA CaMOYITpaBa, KO-
HOMCKUTE ¥ COLIMjaJIHH MTAPTHEPH U JPYTH NPETCTaBHUIIM HA IPalaHCKOTO OMIITECT-
BO BO IOJI'OTOBKATA, CIPOBEAYBAHETO, HAOIbYYBAHETO U OICHATA HA IJIAHCKUTE
JOKYMEHTH 3a peruoHajieH pa3Boj®. OBoj 3aKOH, UCTO Taka, MPEIBUIYBa PEIOBHO,
HaBpeMEHO 1 00jeKTHBHO HH(OpPMUpame 3a paboTara Ha HAJUIC)KHUTE OpraHu®.

4. la;iu MaKeIOHCKATA MPABHA PaMKa e BO 1yX0T Ha JlOmoTHUTe THHOT
nporokoJ Ha EBpornckara nopesida 3a J10kaJIHa caMOyNIPaBa 3a y4ecTBO HA
rpafaHuTe BO BplIeHeTO HA padoTHTE HA JIOKAJHATA BJIACT?

Co paruduxauujara Ha JonomHutenHuot nporokod ox Cobpanuero Ha Pe-
nyonuka Makenonuja Bo 2013 roauHa, TOj CTaHa COCTAaBEH JIeJ Ha MaKeIOHCKHOT
IIPaBEH MOPEIOK.

Co toa, Penybnuka MakenoHuja mocramnu o npenopakara Ha Konrpecor Ha
JIOKAJHU M PErMOHAJHM BJIACTH, JaJieHa BO M3BEIUTAjOT O HaOJbyIyBameTo ,,Jlo-
KaJHaTa JAeMokparuja Bo PemyOnuka Makenonuja®, ycsoeH Bo okromspu 2012 ro-
auHa®’. OBOj M3BEINTA] pernopadyBa MOTIUIIYBakbe U paTuhHKyBambe Ha J{omoaHu-
TEJIHUOT MPOTOKOJ Ha EBporickara mosenda 3a MpaBoTo Ha y4eCTBO BO padOTHUTE Ha
JIOKaJHaTa BJIACT, HAIJIaCyBajKH JieKa aHajM3ara Ha MaKeIOHCKaTa JITHCIIaTHRa 3a
JIOKaJHa caMoyIpaBa IToKaXkasla Jieka oxpeaouTe Ha JomoIHUTETHHOT IPOTOKOII Ce
Beke jielt o Hea®,

AHanu3ara 1 KpUTHYKHOT OCBPT KOH MaKeI0OHCKaTa JIETUCIaTHBa HU3 IPU3Ma-
Ta Ha J{OMOTHUTEIHUOT MPOTOKOJ OTKPUBAAT jaCHO HOPMATUBHO MPUOIMKYBAE U
YCOTJIACEHOCT, HO peTKaTa MpUMeHa Ha (popMHTe Ha TUPEKTHA IEMOKpaTHja ja ojia-

 3aKOHOT 3a 3alITHTA M YHAIPELyBambe Ha )KUBOTHATA cpenuHa 1996, uneH 14, cras 2.

% 3akoHOT 3a cpeaHo obpaszosanue 1995, uien 109, cras 3.

%5 3aKOHOT 32 paMHOMEpEH perroHaseH passoj 2007, uneH 4, anuueja 5.

% 3aKOHOT 32 paMHOMEpPEH perroHaseH passoj 2007, uieH 4, anuneja 2.

7 Local democracy in “the former Yugoslav Republic of Macedonia” (The Council of Local and
Regional Authorities 2012) < https://rm.coe.int/1680718b6d> accessed 2.4.2021.
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JieuyBa OJf U3BOPHATA HJigja U 1IeJl. 3ropa, PSYNCH HE CME MMaJie HHUIIMjaTHBA IIPET
YcTaBHUOT CyJ 3a HETIOUUTYBAak-E Ha ofjpenouTte o1 EBporckara moBenda 3a JoKaIHa
camoyTipaBa, BKIIy4yBajKu ro JlOMOIHATEITHUOT IPOTOKOJ, HAKO HE CME OCAaMEHH BO
BaKBHOT TPETMaH U OJIHOC KOH 0BOj BaxkeH JokyMeHT Ha CoBetot Ha EBpora.

5. 3a pacuexopoT Mel'y HOpMAaTHBHATAa PaMKa 3a IPABOTO HA Y4eCTBO BO
padoTuTe HA JIOKAJTHATA BJIACT M CTBAPHOCTA

bu O6une HopMaTWBHCTH, TIa Y IPAaBHU WIY3HOHUCTH KOTa OU Ce 3aJJ0BOJIHIIC
camo co criopea0a 1 OlleHa Ha JIeTUclIaTaThBaTa MoBp3aHa co MPaBOTO Ha rparaHuTe
Ha y4eCTBO BO JIOKAIHUATE PabOTH, OCYM TOIWHH 10 parudukanyjata Ha Jlomonan-
TEJIHUOT MIPOTOKOJI, CO LITO, TOj CTaHa COCTABEH JIeJI Ha HAIIMOT MPABEH CHCTEM.

CrBapHOCTa OTKpHBa OTCYCTBO Ha CIIPOBEAYyBame Ha HOpPMara, OJHOCHO
pacdexop Mery HOpMUTE U peasiHocTa. CBeony cMe Ha MapruHajiHa, OqHOCHO 3aHe-
MapIuBa yrnorpebda Ha (GOpMHTE Ha HETTOCPETHO/ TUPEKTHO yUECTBO HA TparaHuTE BO
BPIICHETO Ha JIOKAJTHATA BJIACT (COOMpUTE HA rparaHy, TparaHCcKaTa MHUIUjaThBa 1
pedeperymor). Bo MakeIOHCKHOT MOJUTHYKU CUCTEM JOMHHUPA €KCKIY3UBHUOT
MIpOIieC Ha KPEeUparbe MOJMTHKN HaJl WHKITY3UBHHOT, TOYHYBAJKH OJT HHUIUPAHETO,
MIPEKy CO3aBambETO, 10 CIIPOBEAYBAETO U OLIEHATa Ha MOJIUTHUKUTE BO OOJIACTUTE
3a KOM € HaJUIe)KHa JIOKaITHATA BIIACT: IIPOCTOPHOTO U YPOAHUCTHUKOTO IJIAHUPAIbE,
3aIlITUTaTa Ha J)KHBOTHATa CPEWHA, JIOKAJTHHOT €KOHOMCKH Pa3BOj, KOMYHAITHUTE
JIJHOCTH, KyITypaTa, COIMjajiHaTa 3allTHUTa, 3[paBCTBEHATa 3allTHTa, 00pa3oBa-
HUETO.

Hecnopro e aexa najronem 6poj ox 80 ONIUTHHM M TIABHHOT T'paj MMaat
BeO-CTpaHWIN, Ieka HUBHUTE CETHUIIM CE€ OTBOPCHH 3a jaBHOCTA, JACKa COpadoTy-
BaaT CO HEBIAJMHUTE OpPraHU3alluH, Kako u MeryceOHo Bo pamkute Ha 3EJIC, HO
JIaJieKy CMe OJ1 TIApTUIUITaTHBHA JIOKAJIHA JIMOKpaTHja U HHKITY3UBEH MOJICI Ha O]~
JTy4qyBambe.

Pacuekopot npousierysa of: 0TCyCTBOTO Ha JeMOKpATCKa Tpaaulfja; KOH-
TpaauKTOpHAaTa W KOH(DIMKTHA TpaH3MUIIMja W HEAOBPIIEHATa IEMOKpPATCKa KOHCO-
aupanvja; (He)CpoBedyBamkEeTO Ha BIIAJACCHE Ha MPABOTO HA LEHTPAIHO, HO M Ha
JIOKaJTHO HUBO; MAPTUTOKPATCKUTE ¥ OJIUTAPXUCKH TCHCHIIMU; XUOPHIHHOT MOJET
Ha MMOJIMTHYKA KYJITypa BO KOj, ITOKPaj OTPaHWYCHO MMapTUIIMTIIATHBHATA, €T3UCTUPaaT
CJIEMEHTH Ha TMOJaHMYKa W MaTpujapxaiHa MOJIMTUYKA KYJITypa; XpoHHYHaTa (Qu-
HAHCHCKa 3aBUCHOCT Ha JIOKAITHUTE BIIACTH OJ IEHTPaIHATa, TOJIEMHUTE OMIITHHCKI
JIONTOBH, (PParnIHOTO IparaHCKO OIIITECTBO U €THU3AIMjaTa Ha CUTE OMIITECTBEHH
cthepu 10 CTETEH HA €THOKpaTHja; c1ab0oTo jaBHO MHCICHE W 0aBHOCTA, JUCKOH-
TUHYUTETOT M MPEIOJITOTO YeKame Mped OpHUCEeICKUTE MOPTH 3a MOYETOK Ha Mpe-
roBopH, ro 3abaByBaar Tpancpopmupamero Ha HOMO BALKANICUS Bo HOMO
EUROPICUS!

6. Hamecro 3aK/1y4ok

HopmuTte He mocrojar camu 3a cebe M HemaaT ariCTPaKTEH JKUBOT, TYKY Ce
HAMEHETH 3a PETyJIuparbe Ha PeaHUTE JIOKATHN pobieMu. KpUTHYKOTO YnTame Ha
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MaKeJOHCKaTa MpBHA paMKa 3a IPaBOTO Ha YUECTBO Ha IparaHUTE Ha JIOKAJTHO HUBO
HU3 TTpU3Ma Ha J{OTOHNUTEHNOT TPOTOKOJI OTKPHBA!

OTCYCTBO Ha CHCTEMCKH IIPHCTAIl TIPH PETyINPabETO, KAKO M OTYCTBO Ha T10-
CT3aKOHOJIABEH HA/I30p HaJl IPUMEHATA;

noTpeda o1 MHKOPIIOPHPAE JOTIOTHUTEIHN ITPABHY TapaHIIUK 32 OBa MHOTY
Ba)KHO IIPaBO 3a Pa3BOj Ha JIOKAJIHATA IEMOKPaTHja;

HY>KHOCT O TOHECYBarh¢ 3aKOH 32 YCTaBHHOT CYJ BO KOj K€ C€ ypeau Hero-
BaTa HaJJIKHOCT BO 3alITHTA HA ME'yHAapOIHHUTE JOTOBOPH, Kako U Ha EB-
porickara nosenoda 3a JIOKajJHa caMoylpaBa M HEj3UHHUTE TPOTOKOJIH, CO IITO
Ke ce 3aIUTHTH JOKaJHaTa CaMOyIpaBa Kako TEMEJHa BPEIHOCT Ha yCTaBHHU-
OT nopenok Ha PemyOnuka MakeoHHMja U €IeH O] TEMEJINTE Ha eBpoIicKaTa
JEMOKpaTHja;

HEOIXOAHOCT OJI MIPEUCTIUTYBakEe Ha 3aKOHCKH YTBPACHUOT MPOLIEHT Ha I0-
TpeOHU MOTIIMCH 32 MHUALIMPAe TparaHcKa MHHUIHjaTHBa U COOUp Ha rpara-
HH, 3apajJii BKIy4yBambe Ha IparaHUTe BO KPEHPABETO HA JIOKAJTHUTE OJIH-
THUKHU M IPE3eMarbe 0JIrTOBOPHOCT 32 KBAIMTETOT HA JIOKATTHUOT )KUBOT;
nmoTpeda oj] MPEUCTINTYBakhE U IPOMEHA Ha MOTPEOHHOT OpOoj TITACOBH 3a I10-
KpeHyBame pedepeHyM, Kako U 3a YCIIEHICH pedepeHayM;

BOBE/IyBamke peepeHayM 3a JCTATHHUTE YPOAHUCTHUYKM IUIAHOBH CO IIET
rparaHuTe 1a UMaaTr BiIMjaHUE BP3 HUB, HAMECTO COBETHHIINTE;

HYXXHOCT O] BOCIIOCTaBYBak€ MpEII3Ha IIpaBHa 00BpPCKa 3a HAJIS)KHUTE Op-
TaHW 32 BKIYYyBame Ha TpalaHUTe U HUBHUTE acOLUjalluil BO KPEHPAHETO
Ha jaBHUTE MOJUTHKH, KaKO HEOIxo/ieH ycioB (conditio sine qua non) Ha Jio-
KaJIHHOT ¥ Ha PETHOHAIIHUOT EKOHOMCKH Pa3Boj;

HYXXHOCT O BIpalyBam€ jaCHU U MPELUU3HHU OAPEI0U 38 OTBOPEHOCT U OTYET-
HOCT Ha OPraHHUTE W HOCUTEJIMTE Ha JIOKATHN (YHKIIMK BO IyXOT Ha J0OPOTO
JIOKAJTHO YIPaByBambe U OJPKIMBUOT Pa3Boj;

norpeda o1 YCTaBHO U 3aKOHCKO TPETHpamhe Ha MECHATa 3aeHHIA KaKo 3a-
JOJDKUTENIeH OOJIMK M CTaTyC Ha MPaBHO JIMIE, CO 3aKOHCKU YTBPJCHA HaJl-
JISKHOCT;

noTpeda o1 MpaBHU TapaHINK 33 MAPTHEPCKH OIHOC MeTy JOKaJlHaTa BIAaCT
U rpalaHCKOTO OMIITECTBO;

HYXHOCT O]l BrpalyBamh¢ HOBH ()OPMHU M MEXaHU3MHU Ha METyOIIITHHCKA CO-
paboTka;

HEOIXOAHOCT O] YU€Hhe U MPaKTHKyBambe Ha BOJOHTCPCKH aKTUBHOCTH W
rparaHCKH aKTHBU3aM O] HajpaHaTa BO3pacT;

norpeda o7 cTaBame aKUEHT Ha KyITypHATa AUIUIOMAaTHja U BOACHE CMETKa
32 UCTOPUCKUOT M KYJITYPHUOT KAMTA Ha JOKAIHO U HA PETHOHAIHO HIUBO
IPH JIOKAJTHOTO IUIAHUPAhe, JIOKAJIHATA apPXUTEKTYPa M BO JIOKAIHOTO U BO
PETHOHATHOTO OIKPYKYBAaE;

HEOTIXOJHOCT OJ1 BOBEyBambe JTaHOYHU OCHE(HIINH 32 TOTTUKHYBambe Ha J10-
OpOTBOPCTBOTO ((pHUIAHTpONH]jaTA);

noTpeda 071 BrpalyBamke 3aKOHCKH M CTaTyTapHH HOPMH 32 MOKHOCT O TIPO-
LIMPYBambe Ha COCTABOT HA KOMHCHUTE Ha COBETHTE HA OMIUTHHUTE CO rpara-
HU KOH C€ CTPYYHH M KOMIIETCHTHH 3a padoTa BO HUB;

HYKHOCT 071 00e30e1yBarbe MOMUPOKH U TIOCUTYPHH TIPAaBHU MEXaHU3MHU 3a
KOHCYIITHpame Ha TparfaHuTe U CTpydYHaTa jaBHOCT (3IPYKEHUETO Ha apXH-

171



I'OJIMIIHUK BO YECT HA CBETOMUP IIIKAPUK

TEKTH) TIPU CO3/IaBAhETO U M3MEHATA HA JACTANTHUTE YPOAHUCTHUKH TUTAHOBU
Y TIPOCTOPHHMOT IJ1aH 3a rpafot Ckorje;

notpeba Ol 3aKOHCKH OfIpe/I0U 3a TapaHTUPAbE HA YUSCTBOTO HA 3IPYIiKeE-
HHUjaTa 3a 3alITUTa Ha )KMBOTHATA CPE/IMHA, KAKO U HaOJbylyBame Ha pado-
TaTa Ha JIOKAJTHATA BJIACT BO OBaa cepa, Kako U MHOTYKPATHO 3T0JIEMYyBambe
Ha TIOOUTE 3a MPEKPILOIMTE BO OBaa 00J1acT, Kako U TpaHC(HOpPMHUpae Ha
MHOT'Y O] HUB BO KPUBUYHHU JIEJIa;

HY>KHOCT, BO JyXOT Ha XyMaHHU3MOT U COJIUJAPHOCTA KAKO TEMETHH BPEIHO-
CTH Ha MAaKCJOHCKUOT YCTaBCH IMOPEAOK, O rapaHTUpamkEC U 3alliITUTAa Ha I10-
ceOHUTe TpaBa Ha Jierara 1 JUIara co moceOHu moTpedu Bo 00pa3oBaAHUETO;
norpeda oJ1 MOrojeMo BHUMAaHKUE Ha HHTETPUPAHOTO U IParaHCKOTO 00pa3o-
BaHMUE;

HY>KHOCT O] YYCHE U BeXKOame Mel'yeTHUYKA U METyPEIIUTHCKA TOJIePaHIIH]ja
1 COKMBOT Ha JIOKAJIHO HUBO, BO YCJIOBU Ha MYJITUKYJITYPHO OIIIITECTBO.

He e noBonHO na ce XapMOHU3HUPa MAKEJOHCKOTO 3aKOHOAABCTBO CO EBpOH-

ckara roseJsiba u co JIONoMHUTETHHOT MPOTOKOJT Ha EBporickara mosenoda 3a y4ecTBo
Ha rpafaHuTe BO BPILICHETO Ha JIOKAJIHATA BJIACT, TYKY Tpeba Jia ja IeMOKpaTH3upa-
Me JIOKaJHaTa PEaTHOCT, BO KOja Ke ja 3ajaKHeMe yJjioraTa Ha TparaHHHOT BO KPEH-
PambETOo JIOKATHU TIOJIUTUKA U BO JIOKAJTHOTO OTydyBambe.
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IHOJICKHUOT YCTAB O] 1791 TOAUHA U HETOBOTO
BJIMJAHUE BP3 PA3BOJOT HA EBPOIICKOTO
YCTABHO ITPABO

Muo JlokmaHoBHK"!

342.4(438)1791”
W3BopHa Hay4Ha cTatHja

Tpygoiui e ¢hoxycupan na ananru3a Ha UPEUOIL HUWAH e8POUCKU ycitlag — Yciuasoiu Ha
Iloncka og 1791 toguna. Penaimiueno meilosHaitiuoil ycillagen eKcitl 3a Hauaila jasHocil
e AHAIU3UPAH 60 KOHIUEKCU Ha UCTHOPUCKUIUE OKOJIHOCIHIU HA HEelOBOWIO JoHec)sarve, KaKo U
eaujanueitio Ha ionckaiia yciiagHoupasna ipaguyuja. Bo ipygoiu ce ipukasicanu asHuilie
Kapaxiepucituxyu Ha Yciagoiu u KiyyHuilie KOHYelitiy UHKOPIUOPUPAHU 80 080] JOKYMEHIU.
Ogpegbuitie Ha 060j 1l0 MHOTY Hewlilia YHUKATeH ¢OKYMeHIll asilopoill Tu #poyuyea og
acilexitl Ha HUBHATA UHOBATUUBHOCI 80 cllopeqba co gpyiuilie yCilagHU THeKCio8U JOHeCeHU
60 080 ilepuog. Ilocebno eHuManue e HOCGeieno HA Qua030pCKuitie 0OCHO8U HA 080]
Veias. Asiiopoiu cylepupa gexa Majcxuoiu yciuas na Iloncka oguipa xayuna ynoia 6o
3auysyearbeitio Ha HOJICKUOL UgeHiuiteill 3a gpeme Ha 1ogenbaitia Ha 08ad 3eMjd U KaKo
taxoe Upeiciiagysa eger 0g KiyuHuite Citio006uU HA e8POICKATA Y CIlABHOCI.

., Qygoitio na 06oj Ycitias ce cocitiou 60 iioa wiitio hoj He ja 3a4yea gpacasaiua,
HO ja cilacu Hayujaitua “
Bponucnas JJembuncku, ioncku uciwiopuiap’

"Penosen mpodecop, [pasen dakynrer ,,Jyctunujan [psu*, Yausepsurer ,,Cs. Kupun u Meroauj*,

Crorje.
*Mark F. Brzezinski, ‘Constitutional Heritage and Renewal: The Case of Poland’ Virginia Law Review,

Vol. 77, No. 1 (1991) 69.
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1. BoBen

OBoj Tpya npeTcTaByBa OOH] 1a Ce aHAJIM3UPA 3HAYCHETO Ha HajCTapuoT yC-
TaB Ha EBPOICKAOT KOHTUHEHT M UCTOBPEMEHO OOWJ 3a CBPTYBame Ha WHTEPECOT
07 3amaJIHOEBPOIICKaTa TpaJulMja BO €BPOIICKOTO YCTABHO IIPAaBO KOH MCTOKOT Ha
KOHTHHEHTOT. Bo Taa Hacoka, Iloncka, Kako TaTKOBHHA Ha MPBUOT €BPOICKU YCTaB,
MIPETCTaByBa €/IeH NCKIYYUTENIeH MpUMep Ha TpaJaullfja Ha 3allTHTa Ha TIpaBara u
cs1000aMTe, HO HICTOBPEMEHO U OIpaHMYYBAab€ Ha BIaCTa HA MOHAPXOT BO TEKOT Ha
cpennunot Bek. Co oren Ha (aKTOT JieKa OBa Tpalllamke He € pasryielyBaHO BO Hayd-
HHUOT JUCKYPC Ha HalllaTa 3eMja, CMETaB JieKa € MoTpeOHO Toa 1a Oujie aHaIM3UPaHO
0CO0EHO 071 aCMEKT Ha 3HAYCHETO 32 Pa3BOjOT HAa yCTaBHOINPAaBHATA MUCIIA.

ITokpaj Toa, MH IIpeTCTaBYBa 0COOEHO 3aI0BOJICTBO IIITO OBOj TPYI C€ 00jaBy-
Ba BO paMKkuTe Ha ['oguiHuKoT nocseteH Ha npod. a-p Ceeromup LlIkapuk, kaj koro
ja 3armo4yHaB Mojara akajeMcka kapuepa Ha [IpaBHHOT hakyiaTeT Kako IeMOHCTPaTop
Ha npeaMmeTuTe YcraBHO npaBo u [lomutuuku cuctem Bo mepuogor 1999 — 2001
ronuHa. PaGorara co mpodecopoT uMariie rojieMo BJIMjaHue Bp3 MOjOT Ipod)eCHoHa-
JIeH pa3Boj U Kapuepa, 0cOO0EHO BO OJJHOC Ha paboTara co CTYIEHTHUTE, KOPUCTEHETO
WHOBAaTHBHU HUCTPAXKyBayKH MPUCTAIU, HO U MOTpedara pe3ylnTaTuTe ol HCTPaxKy-
Bamara 3aJI0JDKUTEITHO Ja T00MjaT Mer'yHapoIHa BepU(HUKAIlH]ja.

Wmajku ro mpeaBu ceTo Toa, BO MpBaTa IlaBa Ha OBOj TPYH C€ pa3mieAaHu
Mpamamara IOBP3aHH CO TI0JICKAaTa YCTaBHONPABHA TPAIHUIINja MPe]] TIOHECYBaBETO
Ha YcraBot o 1791 ronuna. Bo BropaTa miaBa Ha TpyZOT € pa3riiejaHa CTPYKTypara
U TJIaBHHUTE KapaKTePUCTHKH Ha YcTaBoT. KoHEWHO, BO MocieqHara rjiaBsa Ha TpyAaoT
€ TIOHYACH OCBPT 3a 3HAYCHCTO U BIIMjaHUETO Ha MajCKHOT yCTaB BP3 Pa3BoOjoOT Ha
€BPOICKOTO YCTaBHO MPaBo.

2. YcTaBHONIpaBHATA TPaJANLMja MpeJl J0HECYBambeTO Ha YCTABOT
ox 1791 ronuna

[Torncka, kako 1 TosieM Opoj IPYTH €BPOIICKH 3€MjH, NMaIle TypOyJeHTHa HC-
TOpHUja BO TEKOT Ha cpeaHUOT Bek. Ce YMHHM JieKa IVaBHATa MPECBPTHA TOYKA BO
HEj3MHHUOT Pa3Boj MPETCTaByBalle Co3/aBameTo Ha [1oNcko-IIMTBaHCKaTa YHUja BO
XIV Bek, eneH Bup 1BojHa MoHapxuja. iMeno, Bo 1386 roxnHa, mpuHIOT Ha JIuTBa-
Huja Brnaaucnar Jareno ce oxeHui co Jajsura, miiafara kpaiuna Ha [loncka, mro
MIPETCTaBYBAJIO TTOUYETOK HA YHHjaTa KOja CO OTMPEICIICHH IPeKUHH Tpaena 1o 1795
roguHa’.

Bennam Bo moueTokoT Tpeba 1a ce HaracH Jaeka Bo [losicka penatuBHO
paHo BO ucTopujata, omHocHO Bo XII Bek, 3amovHaa i1a ce Hasupaar mo4eTo-
IIMTE Ha Pa3BOjOT HA ApJIaMEHTAPU3MOT OJIMIIETBOPEHU BO (DOPMUPAEHETO HA
Cejmot. CaMHOT TEPMUH ,,cEJM* IMa CTAPOCIOBEHCKO MOTEKIIO U O3HAYyBa-
e ,,cooop. IIpBuot nosncku Cejm Oerre cBukan Bo 1182 rogmHa BO rpaioT
Jlenuwnta. Bo meproaoT o HEroBoTo nMpBo cBUKYBamke A0 1493 ronuna, Cej-
MOT Oellie CBUKYBaH IMMOBPEMEHO.

 Robert H. Lord, ‘Lithuania and Poland” Foreign Affairs 38 (1922-1923) pp. 39—40.
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[Mounysajku on 1493 roguna ox 3acenanueto Bo [Inorpkos, monckuotr Cejm
penoBHO 3acemararnie. OBOj MepHOI IPETCTaBYBa U POPMAJICH ITOUETOK HA PA3BOjOT
Ha napiaMeHTapu3MoT Bo [Toscka. 3a CejMOT ce oprann3upaa u300pHu Ha CEKOU JIBE
ronuHu. Bo 0Boj mepuoj, HeroBara cTpykrypa Oemie OukamepanHa. CejMor Oeriie
cocTtaBeH of nBa goMa: Cenar u Jlom Ha nmparenuuute. CeHaTOT ro courHyBaa 81
OMCKyN M JpyTd ApKaBHH JTOCTOMHCTBEHWIM, a JIOMOT Ha mpareHuuure — ox 54
TIpaTeHUIN Kou O6ea M30MpaHu oJf perHoHaTHUTEe cobpanuja. bpojot Ha paTeHUIH
n30paHu O] peTHOHATHUTE COOpaHKja KOHTUHYHPAHO CE 3ToJIeMyBallie.

Crennara 3Ha4yajHa TOYKa BO pa3BojoT Ha [lonicka npeTcraByBaiiie co3aBame-
to Ha Cojy3ot o JlyOmus (1569) K0j 0OBO3MOXKH OCHOBA 33 COEUHYBAKHETO TIOMETY
[Moncka u JIurBanuja ce 1o 1791 ronuna. Bo Taa Hacoka, 0JIarOpOIHUIITBOTO, KO
npercraByBaiie okoiy 12 % on HacemeHueTo Ha [loncka, ce m300pu 3a co3naBame
LIEHTPAJHO JIBOJIOMHO 3aKoHOAaBHO Teno — Cejm (muera), coctaBeHo on CeHaT u
[IpercTaBHUYKY JIOM CO MHOTY Malia 3aCTalleHOCT Ha TParaHCTBOTO U IIEJIOCHO OT-
CycTBO Ha cenaHcTBoTo?. Bo pamkure Ha CejMOT Oea BKITyYCHH MPETCTABHHIIM HA
OnaropoauuiTBoTo 01 JInTBaHMja. [Tokpaj TOa, 3HAYAjHO € Jla Ce HaIIacu JeKa cTa-
TYCOT Ha OIAropoHUIIMTE BO MEPHONOT 110 1569 romuna ce TeMenenie Ha T.H. 371ar-
Ha cioboza (wiu ,,JJleMOKparvja Ha OJaropojHuIuTe ), MITO MoJapa3oupaiie JaeKa
cute ONaropofHUIM, 0e3 pa3liuka Ha HUBHUOT PAHT WJIM €KOHOMCKH CTaTycC, UMaa
€/IHAKOB CTaryc W npuBmierud. @akror Jeka wieHoBUTe Ha CejMOT Oea n30upaHu
JIO)KMBOTHO ja 3aCHJIM HEroBaTa Mo3HInja 0cOOEHO BO KOHTEKCT Ha OTPaHHYYBaAHETO
HAa BJIACTa HA KPAJIOT.

OcBeH Toa, Tpeba Jla ce HarmacH Jieka TpaJulijara Ha JOHECYBambe MPaBHU
aKTH 3a OTPaHMYYyBambe HA BJIACTA HA KPAJOT BO MOJICKATA MCTOPHUja JATUPA YIITE
on XVI Bek kora 6ea noHecenu articuli Henriciani (wieHOBUTE Ha KpanoT XeHpH).
OBoj akT, moHECeH Bo 1573 rogmna, ce cMeTa 3a IpB OCHOBEH 3akoH Ha [loncko-nT-
BaHCKara yHHUja. Bo cBojara cymTrHa, 0BOj akT MPETCTaByBa MPUBUIICTHja TIOHECEHA
o1 kpayioT XeHpu Ja Basoa, koj moTekHyBaJl 011 (PPaHI[yCKOTO KPaJICKO CEMEjCTBO.
AKTOT IPBEHCTBEHO C€ OJTHECYBA Ha MpaBHATA paMKa 32 YUECTBOTO HAa apUCTOKpa-
THjaTa BO CIPOBEAYBAaHETO HA 3aKOHUTE, COIIACHOCT HA apUCTOKpaTHjaTta 3a Jo-
HECYBameTO Ha HOBUTE 3aKOHH, MPaBOTO Ha oTmop (ius resistendi), mpuMmeHa Ha
MIPUHIIAIIOT HA U300PHOCT Ha KPaJoT O CTpaHa Ha OJIaropoJHUIITBOTO, 3a0paHa 3a
BOBE/yBam¢ JIaHOIM 0e3 cornacHoCT Ha CejMOT, BOoBelyBame Ha KpajicKuoT coer
cocraBeH o 16 ceHaropH, 3a10/bKUTENHA cortacHoCT Ha CejMOT 3a CKITy4dyBambeTo
Opak ox cTpaHa Ha kpasior utH.’ Bo Taa Hacoka, J[upk cyrepupaiie aeka ,,KOH-
CTUTYIIMOHATTU3MOT 3alI0YHYBa BO OHOj MOMEHT KOTa BJIACTa MPOU3JIETYBA O]
rpafaHuTe ¥ MOCTOU CO HUBHA cornacHocT . OBOj aKT MpeTCcTaByBalle Ael OJ1
bynnamenTanHuTe 3akoHu Ha [Toscka 3a mepuos o1 PeUncH ABeCTe roauHu’.

JomonmuuTenHa cnernuduka Ha UCTOPUCKUOT pa3Boj Ha [losicka BO mepromot
TIpe]T TOHEeCYBamk-eTO Ha MajCKHOT ycTaB aBa U (DaKToT JIeKa MOJICKUTE KpaJieBu Oea
n30upanu ox crpana Ha Cejmot. Co npyru 300poBHU, BO BpeMe Kora BO JJOMUHAHTHHU-

* Bo Tlosicka mocroelie HajBUCOK TPOIEHT Ha GJIaropoJHUIITBO KaKoO J€J OJ] BKYIIHOTO HACEIEHHE BO
criopenda co ocTaHatuTe ap)kaBu Bo EBporma.

5 Jacek Jedruch, Constitutions, Elections, and Legislatures of Poland, 1493—1977: A Guide to Their
History. (EJJ Books 1998) 84-86.

¢ Piotr Czarny, ‘Poland’s History and the Adoption of the Constitutional Law’ East Asian Law Journal
Vol. 1 No. 1, 106.
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TE EBPOIICKH APKaBU KyJIMHUHHUpAILIE aliCoTyTHAaTa MOHapxuja, Bo [loncka Bo momonr
BPEMEHCKH Mepro (PyHKIIMOHUpAIIe eeH Br n300pHa MOHApXHja.

[To XVI Bek, CejMOT 3HaUUTEIHO ja 3TOJIEMH CBOjaTa HAAJISKHOCT U MTO3HLIKja
BO CHCTEMOT Ha OpraHu3alija Ha BIIAaCTa 0COOCHO BO KOHTEKCT HA HOBara yyora Ha
071aropoJHUIITBOTO KOE CTaHa MHOTY BiujarenHo. J{o kpajor Ha X VI Bek omnykure
Bo CejMoT Oea JOHECYBaHU CO MHO3MHCTBO riacoBu. Co 3rojieMyBame Ha Oorar-
CTBOTO Ha OIPEAETICHU 0JIaropoIHULM IOBTOPHO O€Ile BOCTAHOBEH NMPHUHIMIIOT Ha
€IHOIVIACHO YCBOjyBamb-€¢ Ha 3aKOHHUTE MO3HAT Kako nbepym Beto (lat. liberum veto —
,,CI1000/1HO 3a0panyBaM™). OBoj criennpruyeH HHCTUTYT BO CejMOT Ce IPUMEHYBAIIIe
on 1652 ronuna. Jlokonky He Oellle TOCTUTHATA €IHOIIACHA OJTyKa 32 KOHKPETHO
3aKOHOJIABHO TpallIake 3a Mepruo of] 6 HeJeH 3a BpeMe Ha 3acenanueto Ha CejMoT,
oJuTyKara Hemaie ga oujge noneceHa. OCBeH Toa, JTOKOJIKY caMo efieH wieH Ha Cej-
MOT HE C€ COIIacyBallie co MPEAIOKEHUOT 3aKOH, HUTY €ICH Ofl BeKe JOHECEHUTE
3aKOHH 32 BpeMe Ha 3ace/IaHieTo HeMallle Jia Ce CMeTa 32 YCBOCH.

Jlorn4Ho, CO TEKOT Ha BPEMETO, TMOEPYM BETOTO ja Mapajiu3upalie padorara
Ha CejMOT. 3a miycTpaiiyja, 3a BpeMe Ha Biiajicehero Ha kpanoT Asryct 11 (1694 —
1733), xaKko pe3ynrar Ha MpUMeHaTa Ha TUOepyM BETOTO, Ha caMo 8 3aceqaHuja Ha
CejMoT, 011 BKYITHO cBHKaHH 18, Oca ycBoeHu 3akoHH. CocTojOaTa co oBa IpaBo Ha
gneHoBuTe Ha CejMOT yIITEe MTOBEKE CE BIIOIIHN 32 BpeME Ha BIIaJICCHETO Ha ABIyCT
1T (1734 — 1763) kora 3a nepuoxn oz 30 ronuHu Oerre yCBOCHO HOBO 3aKOHOJABCTBO
camo Ha efiHoO 3acenanue Ha CejMot’.

Cenak, 310ynoTpedara Ha IPOMOBUPAHUTE IEMOKPATCKU BPEIHOCTH BO TEKOT
Ha XVIII Bek Ky IMHHMpAIIIE CO Xa0C BO MOJUTHUKHUOT KHUBOT Ha 3eMjara. JlononHu-
TEJHO, Tpeda Jla ce HaracH JeKa Ael ox wieHoBuTe Ha Cejmot Oea 1moj1 BIvjaHue Ha
COCEIHUTE APKaBU KOU NMPEKy HUB M KOPUCTEHETO Ha JTMOEpyM BETOTO 'O OHEBO3-
MOXKyBaa pa3Bojot Ha [loncka. Bo Taa Hacoka, moceOHO Tpeba ia ce Harmacu ¢ak-
TOT JieKa rpBara monenda Ha [loscka Bo 1772 roguHa npujoHece 3a MOYETOKOT Ha
MoOJICpHH3allMjara Ha 3eMjara M, MapajieiHo CO TOa, 3TOJIEMYBAKETO Ha M3BPIIHATA
BJIACT HA KPaJIOT.

3. I'taBuu Oesie3u Ha Yerasor ox 1791 ronuna

[Ipeuor Ycrar Ha [loncka (Ustawa Rzadowa) Gemie monecen Ha 3 maj 1791
ronuHa. Bo Teopujara, oBoj YcraB e mo3HaT U kako Majcku ycraB. Toj Oemre mone-
ceH Bo Kpanckuot aBopen Bo Bapiaa 1 HermocpeaHo Mo TOHECYBamkEeTO My Oelre
MpoYUTaH Ha HacOOpaHWOT HapoAd. J[eHOT Ha moHecyBameTo Ha YcraBoT Bo Iloscka
ce cllaBellle KaKo HallMOHAJICH MTPa3HUK (OCBEH 3a BpEMe Ha OKyIalMjaTa BO TEKOT Ha
Bropara cBeTcKka BOjHA M BO EPHOJIOT HAa COBETCKATa IOMUHAIHM]a)®,

OcHoBHara 11eJ1 Ha YCTaBoT Oellle Jla ce OTCTPaHaT MOTUTHYKUTE MPEIN3BUIIN
CO KOU Ce COOdYyBallle 3eMjaTa 0COOCHO OJ1 aCTIeKT Ha IOMUHAHTHATA YJIOTa Ha KPYyTI-
HOTO OJIarOPOAHUINTBO, HEPYHKIHOHATHIOT CejM 1 CUITHOTO BIIMjaHHE Ha COCEINTE
Bp3 U300poT Ha MOHApXOT. He Tpeba ga ce 3a00paBu 1 HA MOMTUPOKHOT UCTOPUCKH
KOHTEKCT BO MEPUOAOT Ha JOHECYBameTo Ha Majckuor ycraB. Bo Taa Hacoka, BO

7 JIubepym BetoTo Gerie yKuHATO co YeraBoT ox 1791 roauHa.
8 Dick Howard, ‘Constitution — Making in Central and Eastern Europe’ Suffolk University Law Review,
Vol. XXVI (1994), 8.
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CAJl, o ycrnenHaTa BOjHA 32 He3aBUCHOCT, Oeliie JJoHeceH YcraB Bo 1787 ronuHa.
AHTIHja peuncy efieH BeK (DyHKIIMOHHUpaIle Kako yCTaBHA MOHapx#ja, a Bo dpan-
nyja mo peBonynujata ox 1789 roanHa MHTEH3MBHO ce padoTelie Ha MPOEKTOT Ha
HOB ycTaB. Kako mro e no3nato, GppaHIlyCKHOT YcTaB Oellie JOHECEH HEKOJIKY Mece-
11 1o MajckuoT ycraB — Ha 3 cenrremBpr 1791 roguna’. Bo TakBu okonHocTH, [Tos-
CKa CTaHa IpBaTa eBpOIICKa 3eMja BO Koja Oelle JJOHEeCeH ycTaB. Bo TOj KOHTEKCT,
toramauoT npetcenaren Ha CAJl, Tomac [ledepcon, moTeHmupane aexa ,,CBETOT
TOral JOOM TPW YCTaBU KOM 3acCily>KyBaar Ja OujaT 3allOMHETH U TMOYUTYBAaHH I10
PEIOCIIEIOT 10 KOj Oea JOHECEH!: aMEPUKAHCKHUOT, OJICKHOT U (ppaHiryckuot™!?,

YcraBor Oeliie MOArOTBYBaH BO MEpUoJ O 32 Mecela, a HeroB TIIaBeH aBTop
Oerre nociaeqHUOT nosicku kpan Cranucnas 1 Asryct. Bo numyBameTo Ha TEKCTOT
ydecTByBaa M MpBHOT rpemuep Ha [loncka, rpodor CranucnaB ManaxoBckH, BiIHja-
TenHUoT Onaroponuuk Mruaryj ITotoukn, cBemrennkor Xyro Kosionraj, xkoj Gemre
eJleH OJ] IIABHUTE NPUBP3AHUIM U MPOMOTOPU Ha MPOCBETHTEICTBOTO BO [loncka,
U JIp.

ITocrankara 3a qOHeCyBamke Ha YCTaBOT € YECTONATH MPEAMET HA KPUTHKA.
Co ories Ha GakTOT JieKa BO 3eMjaTa MOCTOCIIE BIHjaTeTHa CTPYKTypa Ha O1aropo/i-
HUIIM KOU Ce MPOTHBea Ha peopMuTe BO 3emjarta, Hanpr-ycraBor Oele momHeceH
3a yCBOjYBame BO MEPHOAOT OJEKa IBE TPETHHH Of cOCTaBOT Ha CejMOoT Oerre Ha
onmop. Co apyru 300poBH, TIOKaHaTa 3a yuecTBo Ha CejMOT He Oellle JocTaBeHa J10
MpoTUBHUIMTE HA pedopmuTe. 3a yCBOjyBame Ha YCTaBOT HE Oellle OpraHu3upaH
pedepeHiyM, a TEKCTOT € YCBOSH O] €IHA TPETUHA MPATECHUIIN KOU npeTcTaByBaa 10
% on Hacenenuero Ha [Toncka'l.

YcraBot Oenre goHeceH o moctojHUOT Cejm. 3a paszmuka ox CAJl, Bo mon-
CKHOT Cty4aj He Oerre (POpMUPaHO YCTAaBOTBOPHO COOpAHUE IITO OEIlIe pe3yaTar Ha
CepHro3Hara MoIeJICHOCT KOja TIOCTOCIIIE BO 3eMjara.

[lTo ce ogHecyBa A0 CTpyKTypara Ha MajckuoT ycTaB, Tpeba Ja ce yKaxe
Jeka Oelie cocTaBeH O MpeaMOyiia ¥ HOpMaTHBEH JIell OpraHu3upad Bo 11 4ieHo-
Bu: (1) nomuHaHTHaTa penuruja: (2) 6maropoJHUIITBOTO; (3) TPaJOBUTE M HUBHUTE
rparanu; (4) cesiancTBoTO; (5) Bitacta, (6) CejMOT, 3akOHOIaBHATA BIIACT; (7) KpaJor,
M3BpIIHATA BiAcT; (8) cymckara BiacT; (9) HamecHHIITBOTO; (10) 0Opa3oBaHneTo HA
KpaJIcKuTe CHHOBH; 1 (11) HallMOHATHUTE BOOPY>KEHH CHIIH.

Bo npeamOynara ce HaracyBa jieka ,,CyJJOMHATa HA CHTE HAC MCKIYYHBO 3a-
BHCH O]] IOHECYBAHETO U COBPIICHCTBOTO HA HAIIMOHATHUOT YCTaB™.

UYectonaru npBuoT ujieH Ha YcraBoT Ha [loscka ox 1791 roguna e mocouyBan
KaKo CHMOOJI Ha TIPOTpeCUBHHUOT JInOepann3am. OBOj WiIeH ja TapaHTHpalle cirodoma-
Ta Ha BEPOMCIIOBE/ Ha ,,cUTe rparanu Ha [loncka®, oMHOCHO Ha CUTE PEIUTHH, BO CO-
IJIACHOCT €O 3aKOHOT. Bo 0B0j wiieH Ha YcTaBoT Oeliie yTBpACHO Jieka JOMHUHAHTHATA
HaI[MOHAJHA PeJIUryja € ,,CBeTara puMoKaToiandka penuruja‘. [lpeodparyBamero of
JOMHHAHTHaTa pelluruja Bo Jpyra pejuruja oemie eKCIUMIMTHO 3a0paHeTo BO OBOj
VYcras, 1ITO MpeTcTaByBalle JUCKOHTHHYHTET BO TIOINIE Ha Bepckara ToJepaHIfja

® Andrzej Balaban, ‘Developing a New Constitution for Poland’ Cleveland State Law Review:
Vol.41:XXX, (1993) 503.

10 Teresa Rabska, ‘The New Constitution of the Republic of Poland’, European Public Law, Vol 4, Issue
2 (Kluwer Law International, 1998), 166-167.

"Daniel H. Cole, ‘Poland’s 1997 Constitution in Its Historic Context’ Saint Louis Warsaw Translatlantic
Law Journal, 15, (1998) 20.
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Koja Oemie mpucyTHa BO 3eMjata Bo XVI Bek (ocobeHO Bo ofHOC Ha BapiraBckara
koH(enepanuja ox 1573 roguna)'?.

Bropara mmaBa Ha YcraBoT Oemie GokycupaHa Ha TpaBaTa M OOBPCKUTE Ha
OnaropoaHuIITBOTO. BO Taa Hacoka, YCTaBOT ja IOTBP/IU HEIIOBPENIMBOCTA HA TIpa-
Bara W NPUBUIETUUTE HA OIarOpOJHHUIITBOTO JOJEIICHH OJ MPETXOAHUTE BIIajeTe-
ni. braropomHUYKHOT noces Oele MPU3HAT Kako HAKOB CO CJIMYHHUTE TIOCEIN BO
apyrute 3eMmju. bnaroponnunuTe 6ea u3eqHaueHn Mery cebe u UM Oea rapaHTUpaHH
rpaBaTa Ha JUIHA 0e30eITHOCT, TUIHA CI10001a, KaKO W MPABOTO HA TOIBIDKHA U
HEJIBMDKHA COTICTBEHOCT. belre 3a0paHeTo orpaHndyBame Ha CONICTBCHUYKUTE Tpa-
Ba 0COOCHO 10 OCHOB Ha ,,KpaJicKuTe mpasa“ (iurium regalium). 3HavajHo € aa ce
HarJlacH Jieka BO YCTaBOT C€ KOPUCTH TEPMHHOT ,,rparaHu’ Kora ce mocodyBa Ha
onaropoauuimTBoro. Ho, o npyra ctpana, Tpeba Ja ce Hariacu Jieka co 0Boj YCTaB
peuancu 400.000 6maropogHuIM 6€3 CONICTBEHOCT TH 3aryOrja MOJUTHIKUATE TIPaBa.

YcTaBoT TO MpH3HA U MOCEOHUOT CTATyC HA CIIOOOTHUTE TPAJIOBU MPEKY I10-
TBP/YBamhEeTO Ha BAXKEHETO Ha 3aKOHOT 3a TpajioBuTe (,,Hammre ciiobonan kpajicku
I'pajioBH BO ApaBUTE Ha peryoiukara™). OBOj 3aKOH T'o MPOILIUPH JHjarta3oHOT Ha
IpaBara Ha IpaJCKOTO HaceJeHHe, 0COOEHO O]l aclekT Ha n3bupaukure npasa. Ce-
makK, Mopa Jia ce HarjiacH Jieka OBOj 3aKOH MpeABHyBalle Jneka EBpente Hemaar
[IPaBO Ha JIP’KaBjaHCTBO BO KPAJICKUTE TPaJOBH, IITO MPHIOHECE 32 3TrOJIEMYBabE
Ha aHTHCEMHUTH3MOT BO OBOj TIepHOx .

YeTBpTHOT 4IeH Ha YCTAaBOT € TIOCBETEH Ha ,,CEIAHCTBOTO . YCTAaBOT EKCILIH-
LIMTHO TO HOTHpa (aKTOT JIeKa OBaa KaTeropuja HaceJICHHE ja IPETCTaByBa HajOpoj-
HOTO HAcelleHHe BO 3eMjara U ,,HajrojieMara cujia Ha 3eMjara’. YCTaBoT ja Mpe/Bu-
JyBa 3acMHaTa OOBpCKa Ha CEJICKOTO HACENICHHE M 3€MjOIOCETHHUIIUTE 32 TOYUTY-
Bamke Ha CII000ANTE, OOBPCKUTE W JIOTOBOPUTE YTBPACHW BO HUBHUTE METyCeOHH
oxHocH. bere 3a0paHeTo NOBIEKYBambETO HA CETaHUTE O JOOPOBOJIHO MPE3eMEHH-
Te 00Bpcku. [lo mcoTHyBameTO Ha OOBPCKHUTE TIPE3EMEHH TT0 CII0O0IHA BOJTja, HA
CEJIAaHCTBOTO My Oellle TapaHTHPaHO IMPABOTO Ja CE HACENAT BO I'Paj| UK BO JAPYTUTE
KpauiiTa, clio00HO Ja ce Hacenar Bo [loicka wiy fa ja HamymTar 3a Ja )KuBear
BO CTpaHCTBO. Bp3 ocHOBa Ha Toa, OM MOXEIIO J1a ce KOHCTaThupa Jieka YCTaBOT He
I'H OTCTPaHU Pa3IMKHUTE KOH [TOCTOEja OMeTry CENaHCTBOTO M OCTaHATUTE KIJIACH BO
ommrecTBoTO. [I0oKpaj TOA, 0BOj YCTaB He TO yKHHA KMETCTBOTO KaKO IMITO Oere Ciry-
4aj co @paHiyja kaje mTo HermocpenHo 1o bypskoackara peBonyiuja Oere JoHeCeH
3aKoH 32 YKHHYBame Ha (PeyJaTHUTE OTHOCH.

Unen 5 Ha MajcknoT ycTaB MPeTCTaByBa yBEPTHPa Ha JIEJIOT HA YCTABOT KOj
€ TIOCBETEH Ha MpallambeTo Ha OpraHu3anyja Ha JIp)kaBHaTa Biact. [IpBuoT cTaB Ha
OBOj WICH Ha YCTaBOT MOTEHIIMPA JIeKa ,,CEBKYITHATA BJIACT BO YOBEKOBOTO OITIIITECT-
BO MMOTEKHYBa OJ1 Bojjjara Ha HapoaoT" . OBOj WieH Ha YCTaBOT SKCILTUIIUTHO ja TIPU-
(haka Teopmjara 3a mojenda Ha BIAcTa, MOTEHIIMPAJKH JeKa BiacTa Ha IMOJICKaTa
Halja ke Oujie COYMHeTa Of: 3aKOHO/IaBHA BiacT Ha CejMOT; BpXOBHATa M3BPIIHA
BJIACT HA KPAJIOT; U CyJCKA BJIACT CO JYPUCAMKIIM]a KOja € BOCIIOCTaBEHA HJTH Ke Oue
BOCIIOCTABCHA.

12 BapuraBckara KoH(eaeparyja ja mpoMOBHpAIle peIMrHo3HaTa ToepaHiyja Bo [1oJacko-IuTBaHCKaTa
yHHja ¥ TIPETCTaByBAllIe [IPB JOKYMEHT 07 0BOj Bij Bo EBpora. Toj mpumoHece 3a yHanpeayBarme Ha
COXHBOTOT U TOJIEPaHIMjaTa IToMely CHTE PeJMIHH U IPHIOHECE 32 3a4yBYBamkETO Ha CTAOMIHOCTA
0cobEHO BO IEPHOJIOT Kora ce BOJIeIIIe TPUECETTOIUIITHATa BojHa Bo EBpora.

B Cole, 18.
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CAn4yHO Kako M BO aMEPHKAaHCKUOT YcrtaB of 1787 roanHa, MpBHOT YIEH KOj
ce oJlHeCyBa Ha OpraHM3alfjara Ha BIACTa BO MOJICKHOT YCTaB € MOCBETEH Ha 3aKO0-
HoAaBHaTa BiacT. Hocuren Ha 3akoHonaBHaTa BiacT Oeme CejMoT, Koj Oeme opra-
HU3UpaH BO JBa aAoma: Jlom Ha npercraBHUIUTe U CEHATOT, CO KOj MpeTcenaBaie
KpaJIoT. 3Ha4ajHO € Aa ce HamacH Jeka JloMOT Ha IpeTCTaBHULMTE NIPETCTaByBalle
HOCHTEJI HA HAIIMOHAJTHUOT CYBEPEHUTET U ,,XpaM Ha 3aKOHOJIABCTBOTO . EBUIEHTHO
€ JeKa KOHIIETITOT Ha MajCKHOT ycTaB Oellie ToJ CHUTHO BIIHjaHHE Ha YUCHETO Ha
XKan Xak Pyco 3a HApOITHHOT CyBEpPEHUTET KaKO OCHOBEH MPEIyCiIoOB 3a IeMOKpar-
CKO ypelyBame Ha Ap)kaBara. JIONOJIHUTENHO BJHMjaHUE Ha IOJICKOTO OIIITECTBO
vMallle ¥ HeroBara pacmpara 3a Biacta Bo llosicka, objaBerno Bo 1772 romuHa, u
MPEBEICHO Ha MOJICKH ja3uk Bo 1782 roquna'.

Bo [lomor Ha npercraBHuIMTE O€a 3acTalleHU JEJNEraTd Ol CHUTE IOBjaTH
(BTOpOCTETIEHA €AMHUIIA HA JIOKaJlHAaTa CaMOyIpaBa), MPOBUHIMUTE M KPaJICKUTE
CI000IHY IPpaioBU. [JOMOT Ha CEHATOPUTE TO COYMHYBaa OMCKYIIHUTE, BOjBOAUTE (pe-
ruoHanHu mwedosn), kamrananu (lat. castellum — 3amok, Ha TepuTOpHja HA 3aMOK)
Y MUHHCTPHTE. YCTaBOT 3a0paHy CEHATOPUTE U MUHUCTPHTE J]a UMAaT OJITYqyBadKH
miac (votum decisivum) 3a mpaiarma MoBp3aHHd CO HUBHOTO BpIIeHke Ha (YHKIIHjaTa
W BO THE ClTyyad UMaa TIpaBo Ja JAafar o0jacHyBambe, HO He U Ja IJ1acaar.

Bo VYcraBor Oemie ypeneHa U HaJUIe)KHOCTA U 3aKOHOJABHATa IOCTANKa Ha
JBaTta oMa. 3aKOHOJIaBHATA [TOCTaIKa 3arouHyBaiie Bo JloMOT Ha IpeTCTaBHUIIMTE,
a 10 YCBOjyBamkETO Ha 3aKOHOT BO OBOj JIOM, ITOCTAITKaTa npoJjoJpKyBaiie Bo Jlomot
Ha CEHAaTOPUTE KaJe IITO BO ABaTa ciydaja Tpedale qa Ouae yCBOSH CO MHO3UHCTBO
[JIaCOBH.

ITo ce ogrecyBa 10 GpyHKIMOHUpameTo Ha CejMOT, 3HaYajHO € Jla Ce Harva-
cu 1eka, Bo nepuonot Ha XVI u XVII Bek, npercraBuunure Bo CejMOT ce n3dbupaa
o011 0JTarOpOTHUIINTE KOW YUECTBYBaa BO coOpanmjara Ha nmpoBuHITMUTE. [1o m360poT,
[IPETCTABHULUTE YYECTBYBaa Ha ceAHUIUTE Ha CejMOT CO TOYHO Ja/ieHH YNarcTBa
o/l coOpaHujaTa, a 10 BpakameTo MMaa 00BpcKa Ja fanar otdyer. CejMOT ce CBUKY-
Ballle Ha CEKOM JIBE€ TOAMHY U Tpaelle IIecT Hexenu. [JOKoNKy HEKoj Of MpeTcTaB-
HUIMTE OTCTAIelle Of MPETXOAHO IaJCHUTE WHCTPYKLHUH 3a Iacame, JJOKaJTHUTE
coOpaHHja mMaa MpaBo Ja He ToCTamyBaar mo omrykute Ha CejMOT, MTO YKaKyBa
Ha BUCOK CTEIIeH Ha JieleHTpaIu3ammja’’.

OcBeH T0a, YCTaBOT HEABOCMUCICHO T'O NMPOMOBHpAIE MPUHIMIIOT HA OJI-
Jy4dyBambe CO MHO3MHCTBO IIACOBHM €O LITO (pakTHUUKM Oelie OTCTpaHeTa IllaBHATa
MpUYHHA 32 OJIOKMPAmbETO Ha 3aKOHOJIAaBHHUOT Tpoliec Bo CejMOoT — JIubepyM BETOTO.

WHTepecHo € aa ce Haracu AeKa WwieH 6 ce CIIPOTHUBCTABU Ha YECTHUTE IIPO-
MeHH Ha YcTaBoT. Bo Taa Hacoka, Oerie nmpeABHICHO JeKa peBU3MjaTa U U3MEHA Ha
YcTaBoT ke ce BpIIM Ha CEeKOW 25 TOIWHM, a TpoMeHaTa Ha YCTaBOT Ke Oujie BO Ha-
JUIS)KHOCT Ha yCTaBOTBOPHO coOpaHue (,,KOHCTUTYTHBEH CejM™).

Unen 7 mpeTcTaByBa HajAONTHOT WIEH HA YCTABOT U IMOCBETEH € Ha M3BPIII-
Hara BiacT. OBOj YJIeH 3all04HyBa CO HEKOJIKY JIEKJIapaTUBHU OAPENOH OJ KOU jaCHO
ce ieJa BIMjaHHueTo Ha MIPOCBETUTEIICTBOTO BP3 MOJICKUOT YcTaB. Bo Bropuor cras
Ha OBOj WICH € HarllaceHo JIeKa ,,cpekara Ha JIyI'eTO 3aBHCH O IMPaBETHUTE 3aKO-
HU ¥ e(eKTOT Ha 3aKOHUTE MPU HUBHOTO M3BPIIYBambe, IITO MHOTY IIOTCETyBa Ha

14 Czeszejko Z. Sochacki, ‘The Origins of Constitutional Review of Poland” Saint Louis Warsaw
Translatlantic Law Journal,15 (1996) 20 .
5 Cole, 18.
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»oTparara no cpeka“ (pursuit of happiness) yTBpJeHa Kako HEOTYI'HBO MPaBO BO
aMepuKaHCKHOT YctaB on 1787 ronuna. Bo Toj mpaselr, BpXOBHATa W3BPIIHA BIACT
My Oellie JoBepeHa Ha KpajoT ¥ HETOBHOT COBET, KOj Oellie Ha JIeKEH 1a Ce IPHKHU 3a
W3BPIIYBakETO HA 3aKOHUTE. YCTABOT 3a0paHM M3BPIIIHATA BJIACT Jia JOHECYBa HIIH
Jla TW TOJIKYBa 3aKOHUTE, Jla TH MEHYBa jaBHUTE MPUXOaU yTBpAeHU o CejMoT, na
o0jaByBa BOjHA WJIH Jla CKJIy4yBa MUPOBHH joropopu. Ha u3BpiHara Biact i oere
JI03BOJICHO J1a BOJM NMPHUBPEMEHHU MPETOBOPH WM Ja Tpe3eMa MPUBPEMEHU MEPKH
3a 3allITHTa HA MEPOT U Oe30eHoCcTa U Oerre 00Bp3aHa J1a To MH(GOPMHUpa CEjMOT 3a
toa. KpanckuoT coBeT Oelie cocTaBeH off MorIaBapoT Ha PuMokaroinykara 1pKBa
Bo [Tosicka, Koj ucToBpeMeHo Oetiie u npercenaren Ha Komucujara 3a oopazoBanue',
MeTMUHA MUHUACTPU (MHUHUCTEPOT 32 MOJHIIMja, MUHUCTEPOT Ha JP>KaBHHOT I1€YaT,
MUHHCTEPOT 33 BOjHA, MUHUCTEPOT 32 (PMHAHCHH M MHUHUCTEPOT 32 HaJ[BOPCIIHH
pabotn) u nBajua cexperapu. Mapmanot Ha CejMOT, Kako U IIPEeCTOIOHACTIECTHHUKOT,
MMalle mpaBo Ja MPUCYCTBYBa HA CEJHUIIMTE, HO HE U Jia OJUTydyBa. YUECTBOTO Ha
MapmanoT Ha CejMOT Bo paboTara Ha OBa TEJIO MPOU3JIe3e O MPAKTHYHU MPUYHHH,
OJTHOCHO OJ1 IOTEHIIMjaiHaTa noTpeda aa oune ceukan CejMOT 3a OnpeiesieHH mpa-
mama. CejMoT Mokelnie Jia Oujie CBUKaH BO CIICJHUBE CITydad: BOCH Haraj Ha rpa-
HUIIMTE; BHATPEIIHN HEPE/IN; €BUCHTHA OMACHOCT WJIM CMPT Ha KPaJIOT WM HEroBa
temka Oonect. MHaKy, KOHIIENTOT Ha MMOCTOjaHW COBETH JaTHpa YIITE OJ BTOpaTa
nosnioBuHa Ha X VI Bek, o Beke CIIOMHATUTE WICHOBU Ha KPanoT XeHPU.

[ITo ce omHecyBa 10 U300POT HA Kpall, YCTaBOT MPEBHUJIE JeKa ,,3aCeKOTalll
ke Oujie n30upaH of cTpaHa Ha cemejcTBara. Toa 3HAUM JeKa KOHTUHYUTETOT 3a U3-
0op Ha kpayioT (M300pHA MOHApXHja) Oelle 3aMEHET CO HACJICJCH MOHAPX, OJHOCHO
KOHIICTIT Ha yCTaBHA MOHapxuja. Kako pesynrar Ha Toa, Oeme yTBp/ieHa U JHHHjaTa
3a HaclieyBame Ha TpoHOT Ha [losicka BO 0JHOC Ha MAlIKUTE W )KEHCKUTE Hacle.l-
HUIH.

Criopent 0BOj WieH Ha YCTAaBOT, KPAJIOT UMAIIE HA/JISKHOCT J1a J1aBa IIOMUITY-
Bame (ius agratiandi) Ha JMIaTa OCYJAEHU HA CMPTHA Ka3Ha (CO MCKIYYOK Ha KpH-
BUYHHUTE JIeJIa TIPOTUB JIP)KaBara); ia KOMaH/yBa CO BOOPYKCHUTE CHIIM Ha 3eMjaTa
3a BpeMe Ha BOeHa cocT0j0a; 1a IMEHYBa BOGHH KOMaHJIaHTH, MUHUCTPH, OUCKYIIH,
CEHATOpU M JPyrd (PyHKIIMOHEPH BO COIVIACHOCT CcO 3aKoHOT. Kpanor Tpebarie ga
naje 3akyeTBa Ha bora u Ha Hanyjarta eka Ke To IITUTH MOCTOJHUOT YCTaB.

Cure akTH Ha COBETOT Tpebarie ga OuAaT MOTIUIIIAHU Off CTpaHa Ha KPajioT U
elieH o MUHHUCTpUTe. BO ciyyaj HUEIeH Ol MUHHCTPUTE JIa HE TO MOTITUILE aKTOT,
KpaJsoT Oerie 00Bp3aH Jia ja moBJieue OJyIyKaTa, HO U UMallle pago Jia modapa CBUKY-
Bame Ha CejMOT 32 OMHOCHOTO npaimrame. CTanyBa 300p 3a OrpaHUYyBamke Ha Kpall-
cKara BJIAacT CO IUTO HUEJEH HeroB akT He Oelle Bakeuku 0e3 COrTacHOCTa Ha Ha-
JUIS)KHUOT MUHHCTEP. EBHIICHTHO € Jieka cTaHyBa 300p 32 HHCTHTYTOT TPEMAITOTITUC
Koj Oelre pa3BHEH BO paMKHUTE Ha Pa3BOjOT Ha yCTaBHATa MOHapXuja BO AHINIHWja.
BxiyuyBameTo Ha OBOj MHCTUTYT BO YCTABOT IpeTCTaByBalle 00 3a npedpiiame
Ha JIeJT OJ1 U3BPIIHATA BIIACT OJ] KPAJIOT Ha COBETOT' .

Kpainor ru umenyBaliie MUHHCTPUTE M UMallle MpaBo Ja Ty pazpemn. [Tokpaj
TOa, KpaJoT uMailie oOBpCKa Jia pa3pelin MHHUCTEP JTOKOJKY Toa ro modapaar co
TajHO IIacame JIBe TPETUHH OJ] WICHOBUTE Ha JBarta fJoMa Ha CejMOT. YCTaBOT, UCTO

16 TToncka Geliie TIpBara 3eMja BO CBETOT BO KOja MOCTOEIE MUHUCTEPCTBO 32 00pa30BaHHe.
17 Sochacki, 19.
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Taka, IpeIBUAyBalle IeKa 3a KPIICHe Ha 3aKOHUTE U 32 3710ynoTpeda Ha mojaokoara,
MUHHCTPUTE Tpedallie Jia oropapaar JMIHO U CO CBOjOT UMOT.

[IpamameTo Ha opraHu3anyjaTa Ha CyJcKara BiIacT Oerie ondareHo BO WiCH
8 Ha YcraBotT. Bo 0BOj uieH cToelle Jieka Cy/acKara BIACT Ke ja BpIIAT CYJIOBHUTE.
[IpBocTenenu cynoBu 6ea BOCIIOCTABEHU BO MIPOBUHITUUTE, PETHOHUTE U OKPY3HTE.
3HauajHo € J]a ce HamIacH Jieka YCTaBOT NpelBUAC NOCTOCHE MOCEOHH CYIOBH 3a
OJIaTOPOIHUINTBOTO M 3€MjOITOCETHHUITUTE U CTIOOOMHNUTE CEJIaHU. YCTAaBOT BKITYTy-
BaIlle ¥ OJpea0H co Kou OelIe OTBPACH CTaTyCOT Ha CyIOBHUTE BO CIIOOOJHUTE rpa-
nosu. OCBeH Toa, Oelle MPeIBUICHO BOCIIOCTaBYBamke BpXoBeH cy/ koj Oeriie Hape-
yeH ,,Cyn Ha Cejmot. Cyaunre Ha 0BOj cy/ Tpebare qa Ounar n30upaHu Ha TIpBaTa
cennuna Ha Cejmot. Bo HaJyIe)KHOCTA HA OBOj Cy/l Oca BKIIYYCHU KPUBUYHHUTE Jieiia
MPOTHUB JIp)KaBarta U KpayoT. Bo Taa cMucna, Moke Ja ce KoHcTaTupa Jieka MajcKuoT
yCTaB CO3/a/i¢ PEIaTUBHO KOMIUIEKCHA OpraHM3alfja Ha CYJICTBOTO KOja MpelBHU-
JlyBallle MOCTOCHE Ha MOBEKECTEIICHOCT, HO U MOCEOHH CY/JIOBH 33 pa3IMYHHUTE Ka-
TErOpyHU HACEJIEHHE COMIACHO CO MPABHHUOT CTATYC BO OMIITECTBOTO IITO Cyrepupa
MpaBHA HEETHAKBOCT.

Bo unien 9 Ha YcTaBoT Oea BKITyUeHH OAPEION KO Ce OJTHECYBaa Ha KPaJICKO-
TO HAMECHHUIIITBO KaKO M CIy4auTe BO KOM OBHE OJ[pei0u ce mpuMeHyBaar. Bo wieH
10 Gea BKITydeHHU oapeadH KOU To peryaupaa oOpa30BaHUETO Ha CHHOBHTE Ha Kpa-
JIOT, IITO HE TpeTcTaByBallle CTaHaapAHa materia constitutionis. [locieanuor unen
Ha YcraBoT Oellie TOCBETEH Ha BOOPYKEeHUTE criii. Bo 0BOj wiieH Oerlie mpeiBUICHO
JieKa ,,CUTe rparaHu ce OpaHUTENIM Ha HAIIMOHATTHUOT MHTETPUTET U CIIO00AUTE".

Koneuno, TekcToT Ha YcTaBoT Ocliie MpeBe/ICH U Ha JTUTBAHCKH ja3uk. 11To ce
OJTHECYBa JI0 KOHIIETITOT Ha yHH]ja nomery Iloncka u JluTBaHuWja, KOj JOMUHUpAIIE
BO TEKOT Ha CPEIHUOT BEK, CO JOHECYBAmHETO HA MajcKHOT ycTaB Oellie 3aMeHET CO
YHUTApHA Ip>KaBa.

4. 3HaYemeTO HA MOJICKHOT YCTaB H HETOBOTO B.]'II/IjaHI/Ie

Bremenen Ha Teopujara 3a mojenda Ha BJIacTa U HAPOJHUOT CYBEPCHUTET,
MOJICKMOT YCTaB MpeTCTaByBa MPB NUIIAH yCTaB BO COBPEMEHA CMHUCIIA JIOHECEH Ha
€BPOTCKHOT KOHTHHEHT.

Kako mro Gerre Beke MOTEHIMPAHO, BO TEKCTOT € OYUIVICAHO BIMjaHHETO Ha
MoHTeCKje ¥ Ha TPOCBETUTENCTBOTO. EBHIEHTEH € 00MI0T BO 0BOj YCTaB Ja ce
BOCIIOCTaBH PaMHOTEXa MOMeEly 3aKOHOJ[aBHATa, Cy/lICKaTa W M3BpIIHATa BiIAcT. Bo
CYIITHHA, TIOCTOEIIE JIBOJOMEH MMapiaMeHT, KPaJIoT U MUHUCTPUTE KaKO WU3BPIIHA
BJIACT ¥ HE3aBHCHA cyqcka Bract. Cemnak, 3a pasjinka ojf aMEPUKAHCKHOT YCTaB, yc-
TaB KOj My TPETXOJM Ha OBOj TEKCT, BO MajCKHOT YCTaB HE MOCTOCIIC CTPUKTHA
nojien0a Ha BacTa (KpajoT, Ha IpuMep, npeTceaanaiie co ceqaunuTe Ha CeHaror).

He tpeba na ce 3a0opaBu u Ha (PaKTOT Jieka OBOj akT Oellle JIOHECEH Ha MU-
pOJbyOWB HAUWH M, aKO C€ UCKITYYH MaHEBApOT CO CBUKYBameTO Ha CejMOT 3a BpeMe
Ha 0JIMOp, TIOJ] TIPEBE30T Ha JITAJIHOCT HACIIPOTH HACHIIHUTE MPOMEHU IITO HAaCcTa-
Haa IpU ypUBAKETO HA CTAPUOT PEKUM BO OCTAHATHUOT JIE] HAa KOHTUHEeHTanHa EB-
pora.
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[IT0 ce ogHecyBa 10 coApKUHATA HA YCTaBOT, BO HAjTOJIEM JIE] OApeI0OUTE Ha
YcTaBoT mpeTcTaByBaa CTaHAapIHA materia constitutionis co UCKIyYOK Ha WICHOT
IIOCBETECH Ha 00Pa30BaHUETO HA KPAJIICKUTE CHHOBH.

Haxo oBoj YcraB Oerie BO cHila caMO KPaTOK BPEMEHCKH MIEPUOJI, TOj UMaIle
roJIeMO BIIMjaHuE Bp3 pa3BojoT Ha [loncka, 0coOeHO HU3 Mpr3MaTa Ha MPUHITAITATE
Ha CyBEPEHUTET Ha HAPOJOT, oze10ara Ha BIacTa U 3aKOHOT KAaKO M3pa3 Ha OIIITa-
Ta BoJja. MajCKUOT yCcTaB MHUITpAIIE pamMKka 3a pedopma U TpaHchopMalrja Ha
MOJICKHOT MOJUTHYKH U TIpaBeH cucteM. Hemocpeano no goHecyBameTo Ha YCTaBoOT,
Oerlre 3armoyHaTa MoCTarnkKa 3a JJOHECyBambe Ha HEKOJIKY 3aKOHCKH TPOEKTH Kou Oca
BO (DYHKITHja Ha OllepaMoHaIN3allija Ha YCTABHUTE O/IPEI0H: 3aKOHOT 3a CYJOBHUTE
Ha CejMoOT, ToNIMIMjaTa, JJOKaJIHaTa caMoyrnpasa u Ap. Bo Taa Hacoka, criopen bana-
3ak 1 HoBarku, MajckuoT ycTaB 1o pepopmMupariie moJIcKUOT MOJIUTHIKH CHCTEM, TO
MIPOMOBHpAILIE CUCTEMOT Ha BJlaJieehe Ha MPaBOTO, HE3aBUCHOCTA M IEMOKpaTHjaTa
3a rparaHuTe M JIEyMHO CEJICKOTO HACEJICHHE U KaKo TaKOB MPETCTaByBallle 3aKaHa
3a arncoNyTUCTUYKU OpHeHTupaHuTe cocenu Ha [loncka — ocobeno Pycuja u Ilpy-
cuja'®,

Yerasot o 1791 ronuna Gemre Bo cuia nomanky on 19 mecenu. Begnam mo
JIOHEeCyBameTo Ha YcTaBoT, lIpycuja ro packuHa cojy3or co Iloncko-nmuTBaHcKaTa
yauja. [lo nmopasor Ha [loncka o crpana Ha Pycuja Bo BojHAaTa Koja € 3amaMereHa
KaKo ,,BOjHaTa 3a omOpaHa Ha YcTaBoT™, 3eMjaTa Oermie moaeneHa. [lokpaj Toa, Tpeda
Jla ce TIOTeHIIMpPa Jieka BO epuooT ox 1795 mo 1918 roquna, [loncka Hemare cBoj
ycraB co oriell Ha (akTor Jeka (GopMaiHO MpecTaHa Jia MOCTOM KaKo He3aBHCHA
IpKaBa, a Hej3MHATa TepuTopHja Oemie moneneHa nmomery Pycwuja, [Ipycuja u Xab-
cOypuikara Monapxuja. Co apyru 30oposu, [Toncka kako apxkasa co 800-roauiiHa
Tpaxuija ucuesHa of reorpadckara kapra Ha EBporma 3a mepuox o 123 roauHu.
Bo xnyunnot XIX Bek, kora Bo EBpomna goara 10 mojaemM Ha yCTaBHOCTA U UCTOBPE-
MEHO 3allOYHyBaaT Jia C€ pa3BMBAaT MMO3HAYajHUTE KOAU(HUKAINN HAa TparaHCKOTO 1
Ka3HEHOTO TpaBo, [loycka ocTaHyBa IoJiesieHa U OKYIIUpaHa O]l CBOUTE cocenu 0e3
MOXXHOCT J1a TIPHJIOHECE BO OBHE MPOLECH HAa TAKOB HAYMH KaKO IITO TO MOCTHTHA
Toa co MajcKHoT ycTaB.

VYeraBot ox 1791 ronuua npeTrcTaByBalle JOKYMEHT OJf MCKIYYMTEIHO 3Ha-
Yerme 3a MOJCKUOT HApOJA M JAp)KaBa KOj CO TEKOT Ha TOAWHWTE CTaHa CHMOOJN Ha
MOJICKMOT MHTETPUTET U €ICH BUJ POMAHTHYCH CUMOOJ Ha MOJICKaTa HE3aBUCHOCT.
3Ha4ajHO € J1a ce Harlacy Jieka BO MPBHUOT YCTaB JOHECEH 110 MEPUOJI0T Ha Mojenoa-
ta Ha [loncka, Ha 17 mapt 1921 roauna, Oenre BkiTydeHa pedepeHiuja 3a MajcKuoT
ycraB. 3a Majckuot ycraB Bo [lojicka ocoOeHO ce pa3Bu MHTEpEC BO MEPUOAOT Ha
TpaH3MUIMjaTa Kora Oelle 3armoyHar IpoIlec 3a IOHEeCyBamke AEMOKPATCKH YCTaB 110
KpajoT Ha KOMYHH3MOT BO oBaa 3eMja. Cemak, Bo YctaBoT Ha PenyOnuka [Toncka ox
1997 roguHa He Oerre BKIydeHa pedepeHirja 3a MajcKuoT ycTas.

[lITo ce omHecyBa 10 HEOCTATOLUTE HA YCTaBHUOT TEKCT, BO KOHTEKCT Ha
OCTAHATUTE CJAMYHHU JOKYMEHTH JOHECEHHU BO OBO]j MEPHUO/, 3a0eICIIKUTE BO HAJrO-
JIEM JIell ce OJTHEeCYBaaT Ha YTBPYBamkETO IOMUHAHTHA PEJINTHja, PEIIeHHEe Koe He
ro cieau JIHOepalHUOT nmpucTan Ha BapmaBckata koH(enepanuja, pejaTuBHO BU-
CoKara yJiora Ha KpajoT BO IMOJUTHYKHOT CHCTEM U, BO Taa CMHUCIIA, OTCYCTBOTO Ha
CTPHUKTHA I10/Ie710a Ha BIacTa 0COOCHO BO KOHTEKCT Ha OJIICTYBAETO Ha 3aKOHOJaB-

8 Boguslaw Banaszak, Konrad Nowacki, ‘The Model of Executive Power in Poland: Outline of Political
Evolution’, European Public Law 15, No. 2 (2009) 1771.
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Mumo [lokmanosuk: [IOJICKMOT YCTAB O/] 1791 TOJUHA 1 HET'OBOTO . . .

HaTa OJ U3BPIITHATA BIIACT, KAKO U (haKTOT Jieka YCTaBOT HE IO YKHHA (Heyaain3MoT H,
KOHCEKBEHTHO Ha TOa, KMETCTBOTO CO IIITO HE ycIiea Ja To IPOMOBHpPa IparaHCKHOT
KOHIIETIT BO JIp’KaBara, Kako IITO IO HalpaBH Toa, Ha mpumep, Opaniryckara Oypiko-
acka peBoJIyIIHja.
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1791 POLISH CONSTITUTION AND ITS INFLUENCE ON THE
DEVELOPMENT OF EUROPEAN CONSTITUTIONAL LAW

Misho Dokmanovikj*

Summary

The paper is focused on the analysis of the first written European constitution — the 1791

Constitution of Poland. The relatively unknown constitutional text for the Macedonian gene-

ral public has been examined in the context of its historical circumstances and the impact of
the Polish legal tradition. The paper presents the general features of the constitution as well
as key legal concepts. The provisions of this in many ways unique document has been com-
pared to similar documents passed during the same time period. The author suggests that the
May constitution has played a crucial role in the preservation of the Polish identity during
the partition and represented a key milestone of the European constitutionalism.

"Full professor, “Tustinianus Primus” Faculty of Law, Ss. Cyril and Methodius University - Skopje
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COBETOT HA EBPOITIA U CJIOBOJATA HA BEPOUCIIOBE/]

Anekcangap CriaceHOBCKH”

342.731:341.176(4)
Tperienna Hay4yHa cratuja

Bo iwpygoiu iiogeitiantio ce pazpaboiuysaainl cilangapguitie iosp3ani co 0CiBapy8arbeiio
Ha crnobogaitia nHa eepouciioseg tiociiasenu og Coseitioiti ha Eepoiia, koja e Mez"yHapogHa
peluonanna oplanusayuja 6o Koja unemyea u Peityonuxa Maxegonuja. Baxeaiia yen ce
HOCIUUTHY8A UpeKy aHANu3a HAa KIYYHUile axiiu Ha 068aa oplaHuzayujda, Kakeu wilo ce
Espoiickaitia xougenyuja 3a saqwinuiia Ha woéexkoguille Upasa u OCHOBHUINe C1000gu
(EKYII), xkaxo u PamkosHailia Komeenyuja 3a 3auiluitia Ha HAYUOHATHUINE MATYUHCINEA.
Bo osaa cmucna, ilogeimianno ce ananuzupaaii u fogexe HUOKAPAKMUEPUCTUUYHU O¢IVKU HA
Eepoiickuoin cyg 3a uosekosu iipasa 60 8pcka co oeaa mailiepuja.

* Penosen npogecop, [pasen daxynrer ,,Jycrunujan [psu®, Yausepsurer ,,CB. Kupun u Metonuj“,
Crorje.
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1. BoBennu HanmoMeHu

Cogetot Ha EBpomna (CE) e pernonamna meryHapoiHa opraHu3alyja OCHO-
BaHa Ha 5 Maj 1949 roxuHa 3apau MPOMOBUPAKE TIOTOJIeMa copadoTKa MoMery Jp-
KaBUTE Ha EBPOIICKMOT KOHTHHEHT, KaKO U 3apaJy NPOMOLMja Ha JeMOKpaTHjaTa u
YOBEKOBMTE NPaBa U BIAJIEEmETo Ha mpasoto'. O acleKT Ha Temara Ha TPYJIoT,
3HA4YajHU Ce€ CJICTHUBE JIBa MEI'YHApOJHU JOKyMEHTa Ha OBaa Mel'yHapoOaHa
opraHu3zarwja.
Tue ce:
% mnpBo, EBporickara KOHBCHIIMja 3a 3allITHTA HA YOBEKOBUTE MpaBa U OC-
nosHuTe cnodoau (EKUII)?, u
% BTOpO, PaMKOBHATa KOHBEHIIMja 3a 3alITUTA HA HAIIMOHAIHUTE MaJIlIUH-
cTBa’.

Bo nponomkenue, cooBETHO Ha IEIWTE HAa OBOj TPy, CJEyBa aHallu3a Ha
TPAHUIINTE Ha CI000aTa Ha BEPOUCIIOBE]] BO OBUE MEI'YHAPOIHU JOKYMEHTH.

2. EBpornicka KOHBeHIIMja 32 3aIITUTA HA YOBEKOBHUTE NPaBa
M OCHOBHHTE CJI000IH

EBporickata KOHBEHIIMja 3a 3alITHTa Ha YOBEKOBHUTE TpaBa M OCHOBHUTE
cnobonu e ycBoeHa Ha 4 HoemBpu 1950 roquna u uMa popma Ha MeryHapoJIeH J10-
TOBOP OTBOPEH 3a TOTIHUIIYBakEe 0 CTpaHa Ha Apxasute wienkn Ha CE*. Ox 1950
ronuna, EKYII e u3mMeHera 1 JonoHeTa ABaHAECETIATH PEKy cepHja MPOTOKOIH.
Bo ognoc Ha Temara Ha TpPyIOT, BaXKHa € TipeaMOysiara Ha JIOTOBOPOT, Koja ce To-
BHKYyBa Ha YHMBep3aJHaTa JAeKjapandja 3a yoBekoBute npasa (Y/IXP) na Obenu-
nHerute Hanmu (OH), kako u wien 1, cnopes Koja BUCOKUTE CTPaHU JOTOBOPHUYKH
¥M TH TIPU3HABAAaT Ha CUTE JIMIIA TI0J] HUBHA HAJIEKHOCT IIpaBara M CI000ANTE yT-
BpaeHu co Koneenmujara. Bo oBaa cmmcna, pamkara ce mocraByBa U coO 4ieH 14
criope]] Koj Y’KUBAmkEeTO Ha TIpaBara u ciioboaure, nmpusnatu co EKYIL, Tpeba ga ce
00e30ean Oe3 HUKaKBa AMCKPUMHUHALIMja 3aCHOBaHA BP3 101, paca, 60ja Ha KoXKaTta,
ja3WK, TIOJIMTHYKO VM KOE U JIa € JIPyro MHUCIICHhe, HATMOHAITHO WIIM COIMjallHO TI0-
TEKJIO, TPUIATHOCT Ha HAIIMOHATHO MAJIIMHCTBO, MaTepHjaTHa TIOJI0XKOA, TIOTEKIIO
10 parame WK KOj ¥ Jia € IpyT CTaTyC BKIYYUTEIHO U BEPOUCIIOBENTA, KAKO M WJICH
19 u unen 32 co koUW ce MpeJBUIyBa OCHOBambe¢ Ha EBPOTICKHOT Cy/ 3a MpaBara Ha
YOBEKOT, KOj MMa HaJJIS)KHOCT 3a CHTE Ipallamka BO BPCKa CO MHTEpIpeTannjara u
npuMeHata Ha KoHBeHIMjaTa U Ha HEj3MHUTE MMPOTOKOITH.

Ha Baka nedmHMpanara paMka ce HaJOBp3yBa WieH 9 co Koj ce orpenenyBaar
rpaHHUIUTE Ha ciobonara Ha Beporcosea. MiMeHo, ciopes oaa oxpenda:

' 3a 3HaueweTo Ha CoBeToT Ha EBpoma Bo mpomorijara Ha c10060/1aTa Ha BEpOMCIIOBEN, BUIM Simon
Barnett, Religious Freedom and the European Convention on Human Rights: the Case of the Baltic
States, Religion, State & Society 6p.: 2, 2001, ctp.: 91-100.

2 European Convention on Human Rights, Council of Europe Treaty Series, No. 5.

> Framework Convention for the Protection of National Minorities, Council of Europe (conventions.
coe.int), 29.6.2012.

* European Convention on Human Rights, op.cit.
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Anexcangap Crnacenosckn: COBETOT HA EBPOITA 1 CJIOBOJATA HA . ..

1. Cekoj 4OBEeK MMa MPABO Ha cJI00O/Ia HA MHUCIIaTa, coBecTa U Bepara. Opa
MpaBo ja BKJIy4yBa cjio0ojara 3a MpoMeHa Ha BepaTa U yOeqyBameTo,
Kako M ciobo/ara 3a u3pa3yBame Ha CBOjaTa Bepa WK yoeryBame, caMm
WK 33€J[HO CO IPYTUTE, jaBHO WJIU IPUBATHO, MPEKy Oorociayx0a, mo-
yKa, TIPOTIOBE/IH, BEPCKU 00PN U PUTYAITH.

2. Cnobonara 3a M3pa3yBame Ha CBOjaTa Bepa MM Ha CBOMTE YOeIyBama
MOXe Jla Oujie MpeaMeT caMo Ha OHHE OrpaHHYyBama IITO Ce MPE/IBU-
JICHY CO 3aKOH M KOM IIPETCTaByBaaT MEPKU BO MHTEPEC Ha jaBHATa 0e3-
OeIHOCT, MTOPEIOKOT, 3APABjeTO U MOPAJIOT WIIK 3alITUTAaTa Ha MpaBara
U CIIOOOIUTE HA IPYTH, HEOMXOAHU BO €THO JIEMOKPATCKO OIIITECTBO.

Crpykrypara Ha ofpexndara IOBp3aHa CO OCTBAPYBamETO Ha ciiodoiara Ha
BEPOMCIIOBE]], KAKO M OCPETHUTE YICHOBH MOBP3aHU CO MPAIambeTo Ha HETUCKPH-
MUHaIIMjaTa ¥ OrPaHUYIYBambETO Ha CIIOOO0INTE U ITpaBara, BO OCHOBA, CE HCTH CO CO-
oxBeTHUTE oapeadu ox nokymentute Ha OH. Bo cekoj ciyyaj, ennHCTBEHATa UCKITY-
YHUTEJHO Ba)KHA Pa3IMKa ce COCTOU BO IpaBHATA CUIIa Ha KOHBeHIMjaTa. FiMeHo, 3a
pasiiuKa ol JOKyMEHTUTE ycBoeHH of ctpaHa Ha OH, np:xkaBute wienku Ha CE co
EKYII ce oTkaxyBaat 0/ eJI 0/1 CBOjOT CyBEPEHUTET MOBP3aH €O HA/IJIESKHOCTA
Ha HALMOHAJIHMTE CYI0BHU JeJeripajKku My oBj1acTyBama Ha EBponckuor cyn
32 4YOBEKOBH INPaBa, YU OMJIYKHU ce 3a10JLKHTeTHHU 3a aAp:xkaBute. Cylo0T, NaK,
MOCTaINyBajK! 110 MPETCTABKUTE HA JIMIA OJ] JIP’KAaBUTE WICHKH Ha OBaa €BPOIICKA
Mel'yHapo/iHa OpraHu3aluja HyJu MHUPOK CrieKTap Ha MH(opMaLuy mro ¢piaat g0-
MOJTHUTEINTHA CBETIIMHA BO OJJHOC Ha CMUCIIaTa M OTICEroT Ha ompejeeHara ciobdoza
Ha BEPOUCIIOBELL.

Wmajkn ro mpenBua CIOMEHATOTO, BO MPOAOIDKECHHUE, CleAyBa MOOIN30K
OCBPT Ha IIECT CYJICKU OJUTYKH Ha EBPOIICKHOT CyJ1 32 YOBEKOBH NPaBa, OJJHOCHO:

“* mpBo, omrykara Bo ciopot Kokkinakis v. Greece’;

BTOPO, omtykara Bo ciopoT Kalac v. Turkey?®;

TpeTo, OJIyKaTa Bo cnopoT, Pretty v. the The United Kingdom’;
4eTBPTO, outykara Bo ciopot Cha’are Shalom Ve Tsedek v. France®;
meTTo, o[uTyKara Bo cropot Feti Demirtas v. Turkey?; u

1IeCTo, O/TyKara Bo cropot Soile Lautsi u apyru v. Italy'®.

X3

8

X3

*

X3

8

3

8

X3

%

Bo cnyuajor Kokkinakis v. Greece on 1992 ronuna, cnoMeHaToTO JIMIE ja
Tyxu I'punja Oumejku 6ua oOBHHET 3a MpocenauTH3aM'' oI cTpaHa Ha apiKaBara,
LITO, MaK, CMETa TOj, € OCTBapyBame Ha Heropara ciodoaa Ha Bepoucnosen. CyaoT,
MocTanyBajKu 10 NpujaBara, a Bp3 OCHOBa Ha wieH 9 ox KoHBeHnmjaTa, npecynysa
Bo kopuct Ha Kokkinakis Ha TOj HaYMH HaTaMOIIHO AOIMPENH3UPAjKU ja CMHUCIIaTa
Ha onpenodara on EKUYIT moBp3ana co ocTBapyBameTo Ha C1000j1aTa Ha BEPOUCIIOBE]]
0co0eHO BO /Ba Jiena:

5 Kokkinakis v. Greece, 3/1992/348/421, European Court of Human Rights (echr.coe.int), 28.6.2012.

¢ Kalac v. Turkey, 61/1996/680/870, European Court of Human Rights (echr.coe.int), 28.6.2012.

7 Pretty v. the The United Kingdom, 2346/02 European Court of Human Rights (echr.coe.int), 28.6.2012.
8 Cha’are Shalom Ve Tsedek v. France, 27417/95, European Court of Human Rights (echr.coe.int),
28.6.2012.

° Feti Demirtas v. Turkey, 5260/07, European Court of Human Rights (echr.coe.int), 28.6.2012.

10 Lautsi v. Italy, App. No. 30814/06, 2011, European Court of Human Rights (echr.coe.int), 28.6.2012.
" TIpocenuTH3MOT MPETCTaByBa aKT CO KOj PEKy yOeayBambe 1 Apyru (OpMH Ha pa3roBOp ce HACTOjyBa
JIa ce KOHBEPTHPA e/IHA JINYHOCT BO OJIPE/ICHA BEPOKCIIOBECT HITH BEPYBabE.
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“* mpBo, c1000/aTa Ha BEPOUCIIOBE]] € €IHA O] OCHOBHTE Ha JIEMOKPATCKO-
TO ONIITECTBO KOja IO OMpe/eyBa HACHTUTETOT Ha BEPHUIUTE, HO, UCTO
TaKa, U Ha aTCUCTUTE, arHOCTULIUTC, CKCITULUTE U HE3AUHTCPECCUPAHUTE
(Touxa 31'%);

% BTOpO, ciobomara na ce MaHH(ECTHpa BEPOMCIIOBEATa BO cebe To
BKJIydyBa M TIPAaBOTO Ja ce yOeau HEKOj BO OJHOCHUTE BepyBama (TOUKa
3118).

Bo cayuajor Kalac v. Turkey ox 1997 roguna, cnoMeHaToTo JiMie, Koe pa-
00oTH BO TypckaTa apMuja, peJIBPEeMEHO ¢ NEH3HOHHPAHO O]l CTPAHA HA COOJ-
BETHHTE HHCTHUTYI[HH BO COOJIBETHA MOCTANKA OU/IejKU, HMajKH ro MpeaBu/I He-
TOBOTO TMOBe/AeHUE, OMJI0 OLEHETO /IeKa Toa MMa Npu¢aTeHo HeA03BOJeHO (PyH-
AAMEHTAJTMCTHYKO Bepcko Mucieme'’. Cynot, mocramyBajKku 1no npujasara, a
Bp3 ocHOBa Ha wieH 9 o1 KoHBeHujara, oa/ay4yBa AeKa TypcKara Ap:KaBa He ja
npexpumiaa EKYIL Ox oxnykara na CynoT Moske Aa ce U3BjedaT IBa JA0NOJ-
HHUTEJHH 3aKJIYY0Ka, KO (DpJIaat JONMOTHUTETHA CBETIHHA BP3 KAPAKTEPOT Ha
ci1obogara Ha Bepoucnosel. Umeno, cnopen Cynor:

“* TNpBO, cJ1000aTa HA BEPOHCIIOBE] BO cehe He T'H BKJIY4yBa OyKBAJIHO

CUTe MOCTANKH HA eHA JMYHOCT MOBP3aHU €O HEj3MHOTO OCTBapy-
Bamwe. Cnopes T0oa, cexoj Tpeda NpH Npe3eMameTo OipeieHH YeKOpH
A2 BOIM CMeTKa 32 Heropara crmenM(pHYHa BepcKa cocTojoa (Touka
27%), u

¢ BTOpPO, NPAaBWJIATA BO HMBUJIHUTE HHCTUTYIHH (KAKBa IITO € apMHja-
Ta, H. 3.) Ce oNpeesIeHH, a JIyeTO KO ce aHTra:KupaaT 'y npudakaar
HHB, TOPaJAHU WITO JOHECEHATA OJJyKa HeMa BPCKa CO ¢jodofara Ha
BEPOMCIOBeE/l, TYKY €CO OTHECYBAaH-eTO U CTABOBHTE HA pa0OTHOTO Me-
cTo (TouKa 28'°).

Bo cnyuajom Cha’are Shalom Ve Tsedek v. France ox 1987 roguna, aco-
Lyjanyjara Ha MOJHOCHUTENIOT, CIEACjKH ja 3aKOHCKH yTBpJAEHATa IOCTarka, mooa-
pyBa Ol MUHUCTEPOT 3a BHATpelIHu pabotu Ha DpaHiyja 103B0a 3a J1a ToIHece
Oapame 10 MHHHCTEPCTBOTO 3a 3eMjOJICIICTBO 32 Ja M Ouie M0eNIeHO O(QUIHjaTHO
07100peHHe 32 KOJICHE Ha )KUBOTHUTE, IITO MPETCTAaBYBa PEIUTUCKH PUTYyal Ha OBaa
eBpejcka aconujanuja. Mako Beke MOCTOM JISTUTUMHA MHCTUTYIM]ja KOja TH U3Bp-
IIyBa OBUE PUTYaJIH, CIIOPE] TOAHOCUTEIIOT, TUE HE OWJIe W3BPIIYBaHU MPABUITHO
IIOpaJIy IITO CE OMTYyYMII Ha 0BOj uekop. Ha kpajoT, ammnkanmjara Ha TOAHOCHTEIIOT
e onoreHa Bo kpajHara uHcrannyja. EKUIL, nmajku ro npenBuy wien 9 u uien 14 o
Konsenmnujara, cmera jexka @paniyja He TH MPEKPIIAIA IOCOYEHUTE WICHOBU. Bo
OBaa CMHCIIa, 0 BaKBaTa ojutykaTa Ha Cy1oT MoxKe 1a ce U3BJIeYaT TPH 3aKJIy-
401H, KOU (pJiaaT IOMOTHHTETHA CBETINHA BP3 KapaKTepoT Ha cJ10001aTa HA
Bepoucnosen. Umeno, ciopen Cynor:

% NpBO, MO HEOCTBApyBame HA €J100071aTa HA BEPOHMCIIOBEI MOXKe /1a

ce cMeTa YHH €O KOj o/ipe/ieHa BepcKa MoCTankKa e OKBaau(puKyBana

12 Kokkinakis v. Greece, 3/1992/348/421, op.cit.

1 Ibid.

" Bumu The Encyclopedia of Political Sceince, op.cit., ctp.: 642-644.
S Kalac v. Turkey, 61/1996/680/870.

1 Ibid.
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KAKO HeJIerajiHa 0JHOCHO e 3a0panera (Touka 80/81'7);

“* BTOPO, KAPAKTEPOT HA OCTBAPYBAI€TO HA €JI000/IaTAa HA BEPOUCIO-
BeJl He 3aBUCH O]] HHIAUBH/YAJTHUOT BIEYATOK 32 MOCTOEHETO OTHOC-
HO HENoOCTOEH-ETO YCJIO0BH 32 H3BPUIYBAI€ HA COOJABETHUTE BEPCKHU
putyanu (Touka 83'%); u

¢ TpeTo, 0CTBAPYBaW-€TO HA ¢J1000/1aTa HA BEPONCIIOBe] He TPeda 1a ro
3arpo3yBa OCTBAPYBam-€TO Ha JIPYrUTe YOBEKOBH MPaBa U CJI0001U
(Touxa 84').

Bo ciyuajot Pretty v. the The United Kingdom, nmocoueHoTO jHiie ja Tyxu
CBOjara JpkaBa OWejKu, nako OoJieayBa O Telrka OOJIECT, COTIACHO CO 3aKOHUTE
Ha OOenuHeToTO KpancTBO HE € MOXKHO Jla ce M3Be/ie YOMCTBO Ol MIJIOCPME TI0-
pazy mTo cMeTa Jieka, Mer'y Ipyrorto, € mpekpiineH wien 9 om EKYIL, ounejku Toa
[IPETCTaByBaJI0O HEj3MHO BEPCKO yBepyBame. CyqoT, MOoCTanyBajku IO IMpHjaBara,
omryudyBa neka ObegmaeroTo KpanctBo He ja mpekpurmio KorBenmujara, co mro
M3BJICKYBA J[BA BaXKHU 3aKJIy40Ka KOU MOMPEIU3HO TO OMPE/IeyBaaT KapakTepoT Ha
cio0o1aTa Ha BEPOUCIIOBE/:

“* TPBO, HE MOXKE CUTE MUCJICHA WM YBEPYBama Ha JIy'eTo Jia ce MoJBe/ar

OJT KaTeropujaTa BEpCKH, U
« BTOpO, wicH 9 ox EKUYII He ru ondaka arncosyTHO cuTe MaHu(eCTalun
KOH C€ MOTUBHUPAHU O] BEPCKU IPUYHHU, TYKYy CAMO OCHOBHHTE.

Cayuajor Feti Demirtas v. Turkey e nen o rpynara ciydau 1To ra pasie-
IyBa EBpPOIICKHOT CyJl 32 YOBEKOBU IIPaBa, a KOU CE OJHECYBAaT Ha IPEKPIIYBAKETO
Ha wieH 9 ox EKYII moBp3aH co npaBoTo Ha IPUToBOp Ha coBecTa. Bo oBoj ciryuaj,
CIIOMEHATOTO JIUIIe ja Tyku PemybOnuka Typruja Ouziejku Kako MpHUITaIHUK HA BEp-
cKara 3aefHuLa Jexosunu ceéegoyu Naxko u3jaByBa Ipel COOABETHUTE OPraHu JeKa He
caka Jia CIIy>)KM BOGH POK CO OpYy’Kje Mopaay HETOBUTE BEPCKH yOeayBama, 0apajku
Taa 00BpCKa Ja ja M3BPIIyBa MPEKy ITUBUJICH aHTaKMaH, HE My OMJI0O OBO3MOXKECHO
oBa npaso. CyI0T, HocTammyBajKy 1o IpujaBara, a Bp3 OCHOBa Ha wieH 9 o1 Konsen-
Lyjara, rmpecyayBa Bo KopucT Ha Demirtas Ha TOj HAYMH HATAMOIIHO JOMPELU3H-
pajku ja cmucnara Ha onpenodoara o EKUII moBp3aHa co ocTBapyBameTo Ha ¢1000-
JlaTa Ha BEpOMCIIOBE]] BO JIEJIOT HAa MMPABOTO HA IPUTOBOP HA COBECTA BO JIBa J€ja:
¢ mpgo, naxo wieH 9 og EKUYII He ro npeasumyBa JUPEKTHO MPABOTO HA
MIPUTOBOP Ha COBECTA, CeMak, Toa ce MoApa3zoupa, u
** BTOPO, ci10001aTa Ha BEPOKCIIOBE] Mmopa3dupa (hep U COONBETEH TPET-
MaH OJ CTpaHa Ha ip)kaBaTa KOH BEPCKUTE MAJILIMHCTBA, IITO NoApa3oupa
JlaBake¢ MOYKHOCTH Jla TIPUI0HECYBaaT BO pa3BojoT Ha OIMIITECTBOTO Ha
Ha4YMH KOj KOPECHOHAMPA CO HUBHUTE yBEpPYyBamba.

Bo cayuajor Lautsi u apyru v. Italy, 11meTo oTkako v HCKOPHCTYBa CHUTE
IpaBHU MeXaHU3Mu Bo PeryOnuka MTanuja, ce oopaka npes EBporickuor cy 3a 4o-
BEKOBH IPaBa BO BPCKa CO MPUCYCTBOTO HA PETTUTUCKHA CUMOOIH (KPCTOBH) BO YUHII-
HUIMTE BO YYMJIMILITATa BO Taa ApkaBa. HacnmpoTu mpBUYHATa OZJTyKa Ha BTOPHOT
onnen Ha Cymot ox 2009 romnHa co koja ce KoHcTatupa aeka PemyOnmka Wramumja
CO TOa To mpekpumia wieH 9 on EBporckara KOHBEHIMja 32 YOBEKOBUTE MPaBa Koj

17 Cha’are Shalom Ve Tsedek v. France, 27417/95, op. cit.
¥ Ibid.
1 Tbid.
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ce ogHecyBalle Ha cjio0onara Ha MHciara, COBeCTa M Ha BepaTa NpecylyBajKu BO

xopucT Ha Lautsi m Ha IpyruTe, Ccemak, 3aceaBajku Bo TuieHapeH dopmar, Cymor,

Bo mapt 2011 ronuna, ToHecyBa KOHEUHaA OJJTyKa, IpecyayBajku Aeka Mtanuja He ro

npekpua wied 9 og EKYIT?. Umeno, ciopen CyaoT, BO IpyKaBUTE CO XPUCTHjaH-

CKa TpaaMLHja, XpUCTHjaHCTBOTO y>KUBA IIOCEOHA OMIITECTBEHA JISTHTUMH3ALIKja CO

LITO TOA CE€ O/IJIeNTyBa O]l OCTaHATHTE PUI030(CKH U peUrucku cucremu. Co apyru

36opoBw, criopen Cynort, ounejku Mranmja e apskaBa co XpUCTHjaHCKA TPaIUIINja,

cUMOOJIMTE Ha OBaa BEPOMCIIOBE]] MOXKAT Ja yXKHBaaT MoceOHa BU3MOMIHOCT Hac-

MIPOTH OCTAHATUTE PEIUTHCKU WM UACOJOMKH cuMobonu. Ha oBoj Haumn, Cynot

HaramouIHo ja gonperusupa EKUYII nmoBp3ana co octBapyBameTo Ha ciiodonara Ha

BEPOMCIIOBE]] 0COOCHO BO TPH Jefa:

+« mnpBo, EKUII He nm 3abpaHyBa Ha JAp>KaBUTE jaBHO Jia ja MCIIOBEyBaar
JOMHHAHTHaTa BEPOMCIIOBE/A, ME'y OPYroTo, U CO MOCTaByBambe peiu-
TUCKH CUMOO0JH (KPCTOBHM) BO YUIJTHUIIUTE U BO YUMIIAIITATA;

% Bropo, co EKYII ce 6apa ox ap>kaBuTe Aa AejCTBYBaaT HEYTPAIHO KOH
rparaHuTe, IITO HE 3HAUHW JeKa JIp)KaBaTa BO OCHOBa Tpeba J1a Oujie Hey-
TpajHa; u

« Ttpeto, co EKUII npxaBuTe HemMaaT 0OBpCKa Jia JIejCTBYBaaT HEYyTPATIHO
BO CEKOE BPEME U 3a CUTE Mpalllamkba, TYKy eANHCTBEHO KOra CTaHyBa 300p
3a OAHOCOT KOH JINYHUTE CI000IM U TIpaBa Ha rparaHure.

3. PaMKoOBHA KOHBEHLIMja 32 3alITUTA HA HAMOHAJHUTE MAJIIMHCTBA

PamroBHara KOHBCH]_[I/Ija 3a 3alllTUTAa Ha HAIIUOHAJHUTE MaJIIIUHCTBA € YCBO-
ena Bo 1995 romuna®'. Taa e MPBHOT MPaBHO OOBP3YyBAYKU MYJITHIIATEpasICH
WHCTPYMEHT 3a 3alITHTAa Ha HAIMOHAIHUTE MAJIIMHCTBA, BOOIIITO, a CE
CIIpOBE€AYBa NMPCKY HAIMOHAJIHUTC 3aKOHHU U IMMOJIMTHUKA. OI[ ACIICKT Ha TeMara
Ha TPYAOT, 3Ha4YajHU C€ IeT oApendH Kou (piaaT HOBAa CBETIMHA BP3 pa3-
BOJOT Ha ciobonara Ha BepoucnoBel. FiMeHo, ce TprayBa of pakToT cropen
KOj 3aIlITUTaTa Ha HAIIMOHATHUTE MAJIIIMHCTBA U HA MpaBaTa u cI000IuTe HA
MIPUIATHUIIUTE HA THE MAJIMHCTBA C€ MHTErpajieH JieJ Ha MeryHapoaHaTa
3aIITUTa Ha YOBEKOBHUTE MIPaBa M, KAKO TAKBHU, IPETCTaByBa 00JIACT HA Mery-
HapojHaTta copaboTka (wieH 1). Ha Temenor Ha cmoMeHaToToO ce yKaxyBa
JieKa JIp>)KaBUTE Ce JIOJDKHU Ja TM YHaIpeayBaaT yCJIOBHUTE 3a Ja UM OBO3-
MOXAaT Ha MPUIIAJHUIUTEC HA HAIMOHAJIHUTC MAJIIUHCTBA J1a ja coyyBaar u
pa3BHBaaT CBOjara KyJlTypa, KaKo U Jla TH COUyBaaT CYIITHHCKHUTE eIIEMEHTH
Ha HUBHUOT UACHTUTCT — HUBHATA BEpa, HUBHUOT ja31/11<, HUBHUTC TpaJullun
W HUBHOTO KYNITypHO HacyenctBo (wieH 5). [lonatamy, criopen wieH 6, ce
00Bp3yBaar JpXaBHUTE Ja IO MOTTUKHYBAaT JyXOT Ha TOJEpaHIMja U Mery-
KYJTYpEH JIUjaJior, Kako U Ja Tpe3emMaar e(UKacHU MEPKH 3a YHAIPEIyBambe
Ha 3a€MHOTO MOYHUTYBakE U pazdupame U copaboTkaTa Mery CUTE JTUIa KOU
JKUBE€AT HAa HUBHATaA TepI/ITOpI/Ija, oe3 OIVICI HAa HUBHUOT CTHUYKU, KYJITYPCH,

2 Lautsi v. Italy, App. No. 30814/06, 2011, op. cit.
2 Framework Convention for the Protection of National Minorities, op. cit.
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ja3WueH WM BEPCKU HACHTUTET, MoceOHO BO obOnacta Ha 0Opa30BaHHETO,
Kyntypara u meauymurte. Co uieH 7, mak, Ip>kaBuTe ce 00Bp3yBaar Ja My 1o
00e30e1aT Ha CeKOj MPUITATHUK HA HAIIMOHATHO MAJIIMHCTBO MOYUTYBAKHETO
Ha MPaBOTO Ha c1000/7a, HA MUPHO COOMpame, Ha ciobo/1a Ha 3APYKyBambe,
cno6oa Ha u3pa3yBame U co0o/1a Ha MUCHA, COBECT U Bepa, Kako U, CIIOpe.T
4JieH 8, 1a My IO TPU3HAAT Ha CEKOj MPUTIAJHUK Ha HAIIMOHAITHO MATIIUHCTBO
MPaBOTO Ha M3pa3yBame HA HEroBara Bepa WM yOenyBame, Kako M MPaBOTO
Ha (hopMHUpame BEpPCKH HHCTUTYIIMH, OpTraHU3aIluu U 3ApykeHuja. KoneuHo,
cniopen uieH 17, apkaBuTe MOTMUCHUYKH Ha JOKYMEHTOT ce 00Bp3yBaar Jia
HE TO MOMNpedyBaaT MPaBOTO HA MPHUITATHUIIUTE HA HAI[MOHATHUTE MaJIIHH-
CTBa cJI000IHO ¥ MUPOJPYOUBO J1a OJIP:KyBaaT KOHTAKTH CO JIMIIA O Ipyrara
CTpaHa Ha TPAHMIINTE KOM 3aKOHCKHU C€ HaoraaT BO APYTH Ap>KaBU, MOCEOHO
OHHE CO KOW THE MMaaT 3aeqHUYKH €THUYKH, KYyITYPEH, ja3UYeH WU BEPCKU
UJCHTUTET WIN 3a€THUYKO KYJITYpHO HACJIEICTBO.

4. 3akay4yHH corlieqyBamba

Ha TemenoT Ha ocHOBHTe mocTaBeHu co nqokymentute Ha OH, CE ja
HaJArpagayBa oBaa 00/1acT NpeKy Je(pMHUPamHETO HA eBPONCKHUTE CTAHAAPAM BO
OJTHOC Ha KapakTepoT Ha ciio0ojaTa Ha BEPOUCIIOBE]] KOM M3BHpaar oJ] MIEOJIOII-
KO-BpPETHOCHHUTE MOCEOHOCTH Ha HAIIUWTE HAa €BPOIICKAOT KOHTHHEHT.

Bo oBaa cmucna, nCTO Taka, CoOrieyBajKu ro KapakTepoT Ha JOKYMEHTHUTE Ha
CE Bo oBaa obnact, MOXe Jla ce 3aKIy4H JeKa THe NPecTaByBaaT J0MOJIHUTETHO
paspadoTyBame, HO M HATAMOLIHO JONpenu3upame Ha ¢J1000daTa Ha Bepouc-
MoBeJl KAaK0 OCHOBHO YOBEKOBO TPABO BO CBETIIMHA HA HATAMOIIHHUOT Pa3BOj U yHa-
MIpelyBamkbeTo Ha JeMOKparHjaTa Kako CYIITUHCKA KapaKTEPUCTHKA HA €BPOIICKHOT
KOHTHUHCHT.

Baxsute nporiecu Bo CE kako HajcTapa eBpoIiCKa OpraHu3aiija nMaar mep-
MaHEHTEH Pa3B0j 0COOCHO HU3 NPU3Ma Ha yjorara Ha EBPOIICKHOT cy/1 3a YOBEKOBH
IpaBa Koj, Kako IITO BU0BME, HATAMOIITHO TH pa3BHUBa CTaHIApANTE BO OBaa 00JIACT.

KoHCekBeHTHO Ha CTIOMEHATOTO, HCTO TaKa, MMajKH TO TIPE/IBHI 3HAYCHETO Ha
0Baa peruoHaJHa OpraHu3alyja, Taa OJUrpyBa 0COOCHO Ba)KHO BJMjaHHe BP3 OC-
TAHATHTE HAIIMU HA €BPONCKHOT KOHTHHEHT KOM ja CTEKHYBaa He3aBHCHOCTA
10 HEj3UHOTO OCHOBaM-€ 33 TTOOP30 UCIIOIHYBAkhEe Ha OBHUE MCKIYUYHUTEIHO BaYKHH
JIEMOKPATCKH CTaHAAP/IH.

Koneuno, Bo oBa cBemiinHa, CE nmocpenHo BiaMjae u Bp3 Ap:KaBHTE BO JIpY-
TUTe JeJOBH O]l CBETOT KOW O/ Pa3HU MPUYMHU UMAAT MOHUCKO HUBO HA 1eMO-
KPaTCKH Pa3B0j, co IITO Ha OAPE/ICH HA4YMH ja onpenenysa u areHaara Ha OH Bo
CMHCJIa Ha HATaMOIIHO MPOUIMpYBamkhe Ha AeUHUpaHUTE JEMOKPATCKH CTaHIapAH
Ha eBPOIICKUOT KOHTHHEHT BO CUTE JIEJIOBU O] CBETOT.
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THE COUNCIL OF EUROPE AND THE FREEDOM OF RELIGION
Aleksandar Spasenovski*

Summary

In the following paper in detail are elaborated the standards related to the exercise of free-
dom of religion established by the Council of Europe that is an international regional organi-
zation in which the Republic of Macedonia takes membership. The goal is achieved through
analysis of key acts of the organization, such as the European Convention for the Protection
of Human Rights and Fundamental Freedoms (ECHR) and the Framework Convention for
the Protection of National Minorities. In this sense, more detailed analyses are to be found in
more characteristic decisions of the European Court of Human Rights regarding this matter.

"Full professor, “Tustinianus Primus” Faculty of Law, Ss. Cyril and Methodius University - Skopje
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OAHOCOT HA BUJIATEPAJIHUTE JOT'OBOPH 3A
MN3BETHYBAIBE IBOJHO OJAHOYYBAILE HA 10XOA0T
N KAIIUTAJIOT CO HAIUOHAJIHOTO JAHOYHO ITPABO

N ITPABOTO HA EBPOIICKATA YHUJA

Enena Hemoscka Kocesa”

341:336.227.1( 4-672EY)
CrpyuHa cratnja

Hauunotu na roj geeitie gotogopHu citipanu Ke 10 umilleMeHupaail OunamepatHuoin go-
T060p 60 HUGHUIE JOMAWHU TIPABA 3A6UCU O camuitie gpicasu goiogopHuuky. Boobuuae-
Ho, 08a Uipeiliciuasysa ycitiasHo tipawarse. Cilopeg yciiasHuitie ogpegou, ounraiiepaiHuoii
goiosop 3a uzbeinysarbe geojHo 0gaHouyearbe Modce ga UMa egHaked, Ho8Ucoka unu io-
HUCKa UpasHa cuia og gomawHuilie upasuu upasuna. [Ipasnaitia cuna na bunaiiepanHuilie
golosopu 3a usbelnysarbe geojHo 0ganouysarLe 60 SHAPEWHUON TIpasen iopegox uma 6a-
JICHU Hoceguyu 8p3 HUBHAIIA UpUMeHa 60 MHOTY, aKo He U 8o cuile, gpoicasu. Haciipoiuu
ouwioupuaiieHuow UpUHYUil Ha Mel_:VHapOgHOLEO Upaeo Kage willo CKIy4eHuie goioeopu
umaaid 1o8uUcoKa UpasHa cuid og gomawnuite UpasHu Upasuid, ce cpekasaaill U gpicasu
Kage witdo gomMauwHowo Upaso uma Uo8UCOKA UpPAsHa culd og Mez"yHapogHuzﬂe goiosopu u,
ciiopeg oea, Upasunania Ha golo6opoull ce CUeyujanHu Upasuia 60 OgHOC HA JOMAauHUIue
JaHoOuHU Upasuia.

Koia ciuanysa 360p, iiax, 3a ogHocoi ﬁoxwez"y ounaitiepantuitie §otogopu 3a uzberHysarbe
gBOJHO 0ganouysare Ha goxogoiu u Kauuiuanroi u ipagoiio na Eepoiickaitia Ynuja, Eepoii-
CKUOWl Cyg Ha Upasgaia HeKoaKylaiiu ja ioitienyupan tiopedbailia og ycoinacenocil Ha
ilpasoitio Ha EY co bunaitepannuitie goiogopu 3a uzbeinysare geojno oganouysarse. Taxa,
KaKea witio e cocitiojoailia MOMeHIIHO, ce 10jasyséa jacer Upuopuitieill. ga ce cupeydu u/umu
ga ce OuicCipany HeycolnaceHociia ﬁozwez"y ipasoitio Ha EY u ounaitiepannuitie goiosopu 3a
uzbeinysarve geojHo oganouysarve.

Kayunu 300poBuU: geojHO oganouysarwe, Ounaitiepantu goio8opu 3d cipeuysarbe geojHO
oganouysaree, HAYUOHANEH JaHoyeH cucilieM, ganouno ipaso Ha Espoiicka VHuja.

" Boupenen npodecop, Karenpa 3a ¢punancoso npaBo, MHCTUTYT 3a JEJIOBHO MpaBo Mpu [IpaBHUOT
¢axynrer ,,Jyctunujan [Ipeu* — Cromje, Oyi. ,,loue Jlemues®, op. 96, 1000 Ckomje, e-mail: e.neshov-
ska@pf.ukim.edu.mk
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1. BoBen

HapMunyBameTo Ha HalMOHAJIHWUTE I'PAaHULM MPH Npe3eMambe Ha AETIOBHHU
AKTHBHOCTH, TPAHCHALMOHAIN3MOT HA EKOHOMH]jaTa U TeICKOMYHHKAIIUCKUTE CHUC-
TEeMH, Kperpaa Hu3a MOXHOCTH 3a 110jaBa Ha HOBU (DOpPMH M HaUMHM 3a IPEKyrpa-
HUYHO JICjCTBYBakE H OCTBApyBamb€ HA JIOXOJ, IPUXOA WM KanuTail. Bo TekoT Ha
1o0aHaTa MHTETpalyja Ha eKOHOMCKUTE akKTUBHOCTH TI0 BTopara cBeTcka BojHa,
(U3MUKKTE TMIA U ACTOBHUTE CYy0jeKTH €€ OBEKE CE aHTKUPAHU BO IPEKyTpaHUY-
HU aKTUBHOCTH NPEKY IITMEKYJIATHBHU JOOMBKH OJ] BATyTHU (IYKTyallly, BHATPEIII-
Ha TProBHja BO PaMKHU Ha TPAaHCHALMOHAJIHUTE KOPIIOPALNH, EIEKTPOHCKA TProBHja
WX OTPOMHHOT pPacT Ha Mer'yHapOJHHOT BO3IyXOIJIOBEH M IOMOPCKH CO00paKaj.

Peuncu cexoja apskaBa ©Ma BOCIIOCTABEHO MPaBUJIa 32 OJAaHOUYBAHkE Ha J0-
X0l Ha CTPAHCKH JIMIa OCTBAPEH Ha Hej3MHATa TEPUTOPHja M Ha JIOXOJ Ha HEj3UHH
PE3WICHTH OCTBapeH Ha TEPUTOpHjaTa Ha Apyra apkasa. [Ipu Bojewme Ha JaHOYHATa
[OJIUTHKA, JAHOYHUTE BJIACTH CE CTpEMar KOH 00e30e1yBame Ha MPUHLMIIOT Ha He-
yTPaIHOCT Ha IaHOKOT. Bo yclloBH Ha peKyrpaHUyHO JIjCTBYBambE, IPUHIHIIOT Ha
HEYTPAJIHOCT 'O HaMETHyBa 0apameTo 3a UCTa BUCHHA Ha BKYIHHOT JaHOUYCH IO,
HE3aBUCHO Ay AaHOYHUOT OOBP3HMK IUIATHJ JAHOK BO Ap)kKaBaTa Ha M3BOP MM
BO pe3nICHTHATA JIp>KaBa, co IMITO OM ce eMMMUHUpAIIa, WM BO HajMajia Mepa Ou ce
OrpaHUYMIIa, MO)KHOCTA JAHOKOT J1a IIPETCTaByBa IMOTTHK 3a JaHOYHO OErcTBo, O1-
HOCHO TIPEHECYBame Ha JIEIOBHATa aKTUBHOCT Ha TAHOUHHOT OOBP3HUK BO JIpKaBa
KOja OBO3MOXKYBa IIOIIOBOJICH AAHOUYEH TPETMaH Ha OCTBAPCHUOT JI0XO, IIPUXOJ UIIH
Kamurad.

Jlenec MeryHapOZHOTO OJAaHOUYBAWmE € €IHO Ol HajBAKHHUTE, HO HAjMAJIKY
UCTPaXyBaHUTE OONACTH Ha MEIYHApOIHOTO JTAHOYHO MPaBO, UMajKH IO MPEIBUJ
(daxToT Jiexa ce paboTH 3a peaTHBHO HOBA I0jaBa, KApaKTEPUCTUYHA 32 KPajoT Ha
XX u nouerokoT Ha XXI Bek. CymtuHara Ha MEI'yHapOJHOTO OJJAHOUYBAE MOXKE
Jla ce OmpeJeNid Kako BKYITHOCT Ha 3aKOHCKH OAPENOM Ha Pa3lUYHH JIP>KaBU KOH
Ce OfIHeCYBaaT Ha JAHOYHUTE ACHEKTH HA NPEKyrpaHMYHUTE aKTUBHOCTH. MelyHa-
POAHOTO JAHOYHO MPaBO NakK, IO COUMHYBAaaT HALMOHAIHUTE JAHOYHH MPaBUIIA KOU
ce MpUMEeHYyBaaT Ha TAaKBHUTE MPEKYTPaHUYHN aKTHBHOCTH, (HE)3eMajKu ja MpeIBu
MOXHOCTA JIeKa THE aKTUBHOCTH MOXarT J1a Ouaat npeaMer Ha (He)odaHOdyBabe BO
JIBE WJIM TTOBEKE JIaHOYHU jypucIukiuu. OTTyKa, JBaTa OCHOBHHU MTPOOIEMH KOU Ce
IIpeAMET Ha HHTEpeC Ha Me'yHapOIHOTO JaHOYHO MPaBo, C€ MEI'yHapOIHOTO JIBOJHO
OZIHOYYBAH-€ U 3rOJIEMEHUTE MOYKHOCTH 32 JIAHOYHO 3aTajyBame U JAaHOUYHO OErcTBO
(TBOjHO HEOAHOTYBAMKE).

MeryHapoIHOTO IBOJHO OJJaHOYYBa-€ MPETCTaByBa OIaHOUYBambE Ha UCT J1a-
HOYEH OOBP3HHUK 3a MCT JIOXOJ] CO HCT MJIH CIIMYCH JIAaHOK 32 UCT BPEMEHCKH MIEPUOJT
Ol IB€ WJIM MOBEKE TAaHOYHM jypHcIUKIMU. He3aBUCHO o MpUYMHUTE TOPaIu KOU
ce jaByBa, MEI'yHapOJHOTO JIBOJHO OIaHOYYBAHE MMa CAMO HETaTUBHH IOCIIEIUIIH,
KaKo 3a JIeIOBHHUTE CyOjeKTH KOW JIejCTBYBaaT IMIOOAIHO, Taka M 3a HAI[MOHAIHUTE
exoHomuHu. Toa BiMjae Bp3 M3BO3HATa €(PUKACHOCT M MelyHapOJHATa KOHKYPEHT-
HOCT Ha MPOU3BOAMTE M YCIYTHTE, IPETCTaByBa CEPUO3HA Oapuepa 3a pa3BHBALC
Ha HaJIBOPEIIHO-TPrOBCKA aKTUBHOCT, I'M MONPEYyBa MHBECTHLIMUTE BO CTPAHCTBO,
TpaHCEepOT Ha TEXHOJIOTUH MU CO3/IaBakhe Ha MPEKa Ha MOCTOjaH! JICJIOBHH €11~
HUILIM HAaJIBOP Ol PE3MCHTHATA JIp>KaBa.
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Jp:kaBuTe ce COIIacHU OKOIY HY)KHOCTa 32 BOCIIOCTAaBYBam€ Ha CTaHIapAu-
3MpaHy MMpaBHiIa KOU OM ce MPUMEHYBAJIE IPU HJCHTUYHU WM CITMYHY CUTYaI[H Ha
Mel'yHapOIHO IBOJHO ojaHouyBame. OTTyKa, HETOBOTO STMMHHUPAE € HEOMTXOAHO
3a Jla ce CTUMYJIUpa U TOHATaMOIIIeH Pa3Boj Ha MEI'YHAPOJHU EKOHOMCKH OJTHOCH.
Haj3nauajna mepka 3a epukacHO HaMallyBarme Ha HEraTUBHUTE €(DEKTH O TBOJHOTO
OZIaHOYYBamE MPETCTaByBaaT ce OWIaTepasHUTE JOTOBOPH 3a M30ErHyBambe Mery-
HapOJHO JBOJHO OJAaHOUYBamE Ha JIOXOJ M KallMTal M CIpeuyBame Ha (UCKallHa
eBa3Mja, KOM CTaHaa Ba)KCH JeJ] 0 MEI'YHapOAHOTO AAHOYHO IIPAaBO BO MOCIEIHU-
Te TonnHM Ha XX BeK. [ 71aBHA 11e1 Ha OWJIaTepaHUTE TOTOBOPH € Ja CE OJeCHAT
[IPEeKyrpaHuyHaTa TProBrja u Mer'yHapOIHUTE MHBECTHLINH IPEKY STUMUHUPAE Ha
JIBOJHOTO O/IaHOYYBamE KOE € Mpeyka Ha OBUE MPEKyrpaHuuHu TekoBH. Cemnak, BO
[IOCJICTHUTE HEKOJIKY F'OJIMHM JJOTOBOPUTE IpepacHaa 1 BO ajlaTka 3a 6opOa nmpoTHB
Mel'yHapOIHOTO M30ETHyBame Ha JaHOKOT, OJHOCHO HHMBHATa BTOpA IVIaBHA LN €
CIpevyBameTo Ha (hrCKajIHa eBasuja.

Lenta Ha OBOj TPy € Aa € ONPEAETH OJHOCOT Ha OMJIaTepaIHUTE TOTOBOPH
3a CIIpevyBambe IBOJHO OIaHOUYYBabhE CO JOMAIIHOTO JIaHOYHO TPABO, KaKo M CO Mpa-
BoTO Ha EBpornickara Yauja.

2. busarepajiHuTe 10TOBOPH 32 CIIpeYyBambe ABOjHO 0JaHOYYBab€ HA 10X0A0T
U KalMTAJI0T HACIPOTH HALMOHAJIHOTO JAHOYHO NMPaBo.

Bunarepannute 1OoroBopH 3a M30CTHYBabE JBOJHO OJAHOUYBAHE IIPETCTABY-
BaaT JJOTOBOPH Off 001acTa Ha MeI'YHApOIHOTO jaBHO MpaBo. BueHckara KOHBEHITHja
3a MPaBOTO HA JIOTOBOPUTE BOCIIOCTAaBYBa MPHUHLMIN Ha MEI'YHapOAHOTO MPaBO H
ynen 26 on KonBeHnumjara mpeaBuayBa aeka ,,cekoj JOTOBOP KOj € BO chja € 00Bp-
3yBa4yKH 32 JOTOBOPHHUTE CTPAHM U TOj MOpa Jia C€ MCIIOIHYBA COIVIACHO CO HUBHATA
no0pa Boija“. Bo comacHocT, mak, co Ha4yesnoTo pacta sunt servanda, unen 27 oj
BueHckara KOHBEHIUja MPEBUIYBA JIeKa ,,JJOTOBOpPHATA CTpaHa HE MOXeE Ja ce T0-
BHKa Ha OIpe/iOMTE Ol BHATPEIIHOTO MPAaBO KAKO ONPABAYBaHE 32 HEYCIEXOT MPH
HCTIOJIHYBakE Ha JIOTOBOPOT.

HaunHoTr Ha Koj JBETE IOTOBOPHU CTpPaHH K€ IO UMILUIEMEHTHpaar Owuiare-
PaAJIHUOT JOrOBOP BO HUBHUTC AOMAIIHU IIpaBa 3aBUCHU OO CaAMHUTEC JpPXKaBU JT0I0-
BOpHHUKH. BooOuuaeHo, oBa MpeTcTaByBa yCcTaBHO Tpaiame. Crnopea YCTaBHUTE
olpenou, OUIIATEepaTHUOT JIOTOBOP 3a M30ETHYBAaE IBOJHO OJJAHOYYBAHE MOXKE Ja
MMa eJTHaKBa, MOBHCOKA MM MOHUCKA MpaBHA CHJIA OJl JOMAIIHWTE MPaBHU Mpa-
Buia. J[p>kaBuTe OTOBOPHUYKHU CE OOBp3aHM Jia ja CIIPOBEIyBaaT CYIITHHATa Ha
olpenOuTe Ha CKIyYCHHUOT OmarepaineH goroBop. Om caMuTe TOTOBOPHU CTpaHHU
3aBHCH JJAJIM MIPETIIOYUTAAT Ja TO MPUMEHYBaaT OUIaTepaTHUOT JOTOBOP TaKa KakKo
LITO € CKITYYEH WITU 3apaJid UCTIOHYBAamkE Ha JIOTOBOPOT Ke JI0HEeCaT TOTIOTHUTEITHH
JIOMAITHU TPaBUIIA.

[IpaBHara cuina Ha OWaTepaJIHUTE JOTOBOPHU 33 M30ETHYBame JIBOJHO OJla-
HOYYBambe BO BHATPEIIHUOT MPABEH MOPEIOK UMa BKHH MOCIICIUIN BP3 HUBHATA
IIPUMEHA BO MHOTY, aKO HE U BO CHUTE, Jip>kaBu. Taka, ako BO €llHa JprkaBa Owmiiare-
paJIHUTE JOTOBOPU MMaaT MOBHCOKA MPaBHA CHJIA O] IOMAIITHOTO TIPaBo, Taa MOXKe-
Ou HeMma 12 Oujie BO MOYKHOCT J1a HAMETHE JIOTIOIHUTEITHU MPOIeIypaiHu Oapama 3a
MIPUCTAII JI0 TPUIOOUBKUTE HA IOTOBOPOT A0 CTEIEH A0 KOj THE Oapama MOKar Jia ce
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iefiaaT Kako OrpaHUYyBamke Ha MPUIOOMBKHUTE O JOroBopot. [IpBara paboTa Koja
Tpeba ga ce MOTeHIMpPa KOTa CTaHyBa 300p 3a MPaBHUOT CTATyC HA OMJIaTepaTHUTE
JIOTOBOPH 3a M30ETHYBAaE JIBOJHO OIAHOUYBAHE BO JIOMAIIHUOT IIPABEH CHUCTEM Ce
OTPOMHUTE PA3NHMKH LITO MOCTOjaT moMery npxasure. Hacporu ommronpudare-
HHUOT MPUHIUIT Ha MET'yHapOJHOTO TPaBO Kaje INTO CKIYYEHHTE JIOTOBOPU MMaaT
MOBHCOKA IMPaBHA CHJIa OJl JOMAIIHUTE MPaBHU MpaBHiia, CE cpekaBaaT U Ip)KaBH
KaJie IITO JIOMAIIHOTO IPaBO MMa IOBHCOKA MPaBHA CHJIA O MEI'YHapOTHHUTE JO-
TOBOPH H, CIIOPEA OBa, paBHUjIaTa Ha JOTOBOPOT CE CIICIMjalHU MIPAaBUIa BO OJAHOC
Ha JIOMAallHUTE AaHOYHHU npaBuia. [IpeHocTa Ha OuiaTepalHUTe JOTOBOPH 32 U3-
OerHyBame JIBOjHO OZJaHOUYBamkE CE 3aCHOBA Ha HUBHHOT lex specialis kapakrep. Bo
HEKOM Ap)KaBH, Kako mTo ce Aprentuna, benruja, Utanmja u Xonanauja, meryHa-
POIHOTO TPaBO M OWIIATEpPAITHUTE JOTOBOPH 33 M30ETHYBAaHkE JIBOJHO OIAHOUYBAHE
NpeTCcTaByBaaT HajBUCOKH IIPaBHU aKkTH BO xuepapxujara’. Hajuecto, oBOj mpuHIMT
€ WHKOPIIOPHPAH BO YCTABOT Ha JPXKABHUTE WIIM MPOUNIETYBa O] CYJCKHTE OJUTYKH.
Bo npunor na npasunoro lex specialis, mpaBuioTo lex posterior Moxke 1a oxurpa
3HauajHa yyora MpH TOJKyBambe Ha OMJIaTepaTHUTE JOTOBOPH 3a N30eTHYBAE JBOj-
HO ofaHodyBame. COMHUTEIHO € Jajii JIOMAIIHOTO TPAaBO MOXKE Jla MMa MOBUCOKA
[paBHa CHJIa O MIOCTOCYKUTE OMIIaTepaiHi JOTOBOPH M, BO BaKBa CUTYyalHja, AMC-
KyTaOWJTHO € JaJii TIPeoBIaayBa JOTOBOPOT Kako lex specialis wim mMOmOITHEKHOTO
JOMAIITHO MPaBUIIO Kako lex posterior. JJOKOJIKY TOJKYBamEeTO JOBEIYBa /10 PE3yiTar
JieKa IPEeoBIIajyBa JOMAITHOTO NIPABO, TOTAIll OBa MPETCTaByBa NOBpe/a Ha IPUHIIU-
IUTEe HAa MET'yHApOIHOTO jaBHO TpaBo. Bo Hekon nprkaBu, Kako mITo ce ABCTpaiuja,
Kanana, I'epmannja, Hopeemika, Pycuja u Llpu Jlanka, OunarepajdHUTE TOTOBOPH
3a M30eTHyBamke IBOJHO OIaHOUYBAahE MMaaT MCTa MIPAaBHA CHJIa KAKO M JOMAITHHUTE
JaHOYHM MpaBuia. Bo apyru, mak, kako mro e bpasun, omHocoT momery Ounare-
paJTHUTE JTOTOBOPHU M IOMAIITHUTE TIPaBHU MpaBHia ¢ npuindHo Hejacen”. Co e 1a
UM ce 00e30enu U TapaHTHpa TPAHCHAPEHTHOCT M NPEABUJIMBOCT HAa CTPAHCKUTE
WHBECTUTOPH, TIOKEITHO € JIa CE Pa3jacHu A Mer'yHapOIHHUTE JTOTOBOPH MPEOBIIA-
JyBaaT HaJ JOMAIIHNATE JTAaHOYHHM IIPABHJIA, OCOOEHO aKO CO YCTABOT EKCIUTUIIUTHO
HE € PeryJupaHo OBa Mpaliame.

Bo mpakca, mparmameTo 3a 0JJHOCOT OMel'y JOMAIIIHOTO ITPaBo U OHuiaTepa-
HUTE JIOTOBOPH 32 30ETHyBambe TBOJHO OIaHOUYBambe 0COOCHO Ce jaByBa Kora Tpeda
Jla ce aHANIM3WpaaT MpeKyrpaHudHu cutyanuu. [Ipu onpenenyBame ganu JapKaBa-
Ta JIOTOBOPHMYKA MMa IIPaBO Ha OJAHOYYBAamE BO €IHA KOHKPETHA CHTyalHja, ce
MOCTaByBa MpAaIIakETO CO IITO MPBO JIa C€ KOHCYATHpAaT: CO JIOMAIIHOTO IMPaBO
WM CO TIpaBmIIaTa Ha OMiarepasHuoT 1orosop? [lamy mpBoO JOMAIIHOTO MTPABO J1aBa
[IPaBo Ha OJJAHOUYBA-E WM MIPBO Tpeba Aa ce U3BPILIM aHANIM3a Ha OWiaTepasTHHOT
JIOTOBOP 3a Jla ¢ YTBP/IU JaJH MOCTOM KaKBO OMJIO TPaBO Ha OJIAHOYYBAHE CIIOPE]T
OunarepaiHuoT norosop*? OBa mpaliambe € HHTCH3UBHO aHAIU3UPAaHO BO TepMaH-
ckara (uHaHCHCKa M AaHo4Ha Teopuja. Teopernyapor Kiayc Borem ru cymupan

'Lang, Michael, Introduction to the Law of Double Taxation Conventions, IBFD Publishing, Amsterdam,
2010, 30-35.

2 Trepelkov, Alexander, Tonino Harry, Halka, Dominika, United Nations Handbook on Selected Issues
in Administration of Double Tax Treaties for Developing Countries, United Nations, New York, 2013,
3-6.

3 Nakayama, Kiyoshi, Tax Policy: Designing and Drafting a Domestic Law to Implement a Tax Treaty,
International Monetary Fund, 2011, 1-3.

198



Enena Hemoscka Kocesa: OJJHOCOT HA BUJIATEPAJTHUTE JIOTOBOPU 3A . . .

pe3yATaTuTe Ol aHAJHM3MTE M MCTPaXKyBamaTa Ha CIEAHHOB HAYuH: ,,...IloTpeOHa
¢ MUHUMaJIHa TIpaBHA OCHOBA 3a Jla ce MpHU3Hae JieKa, JIOTUYHO, JBETE METOIN Ha
MOCTAIKaTa Ha OIaHOUYBakhe Ce EKBUBAJICHTHH. HecropHo € jeka OuiaTepaaHuoT
JIOTOBODP 3a M30ErHyBamke JBOJHO OJaHOUYyBame HpeTcTaByBa lex specialis Bo oj-
HOC Ha JJOMAIIHOTO MpaBo. bapamara 3a nmpuMeHa Ha qUCTPpUOYTHBHUTE ITPABUIIA O]
OuaTepasHUOT JOTOBOP MPETCTaByBaaT JOMOJHUTEIIHU Oapama 3a yTBpAyBambe Ha
JaHOYHaTa 00BPCKa, HACTPaHa O] OHHME Ha JOMAITHUTE TaHOYHHM mpaBuia. Mirycrpu-
paHo CO MOEAHOCTaBHU 300pOBU: OMIIATEpAIIHUOT JOTOBOP 32 M30ETHYBambe JBOj-
HO OJJaHOUYyBame (YHKIIMOHHPA KaKO MaTpHIla Koja € IMOCTaBeHa BP3 JOMAIITHHOT
NpaBeH CUCTeM M oraka ofpeaeHH IenoBu. HezaBiucHO o Toa ajii ce HCIHUTYBa
MPBHH MaTpHllaTa WM JIOMAITHOTO MpPaBo, ce J0O0MBa MCTHOT 3aKIy4yOK JieKa pe-
JOCJIEIOT Ha TIPEMEHA MOXKE J1a C€ ONPENEIN €ANHCTBEHO IParMaTudHo OJf CIIyYaj
1o ciy4aj...“ I[lopagu oBa. pemocieoT Ha MpUMEHa He € PeIMET Ha TOJKYBambe U
HeMa HUKaKBO BIIMjaHUE BP3 COApKUHATA Ha OmarepanHuTe goroBopu. Cekoj mTo
'l IPUMEHYBa JJOTOBOPUTE MOPA J1a TO pasIiie/ia OBa Ipallamke BO CEKOj MOeANHEYeH
ClTy4aj UCKIY4MBO MO/ TPAKTHYHU KPUTEPUYMH.

OHa 1TO Cce MOKakaIo Kako KOPHUCHO € JIeKa NPBUH Tpeba KOHCYITHPAme CO
JOMAITHOTO MPaBo 3a Jia Ce ONPEACH AN MOCTOM NPaBO HA OJaHOUYBakbE, a To-
TOA J1a c€ KOHCYATHPA OMJIaTepaTHHOT JOTOBOP 3a M30ETHYBAmkE ABOJHO OJAHOUY-
Bamb€ 3a JIa C€ YTBPAHM JaIu UMa 0cJI000yBambe O/ TAKBOTO MpaBo. J{oKonKy cropen
JIOMAaITHOTO TPaBO HE MOCTOM MPaBO HA OJAHOYYBAaC, TOTAll HeMa MpHMEHa Ha
OmaTepalHuOT IOTOBOP OMJIEjKU TOj HE CO3/1aBa HUKAKBH JaHOYHU 00BpcKu. Pac-
npezaendara Ha MPaBOTO HA OJJAHOUYYBAE CaMo 10 cebe He MpeTcTaByBa OCHOBA 3a
omaHouyBame. OJ Ipyra cTpaHa, Mak, BO HEKOU CHTYallud MOXE Ja Oue KOPHUCHO
NPBUH KOHCYJATUPAkhE CO OMIaTepaJIHUOT JOTOBOP 32 Ja Ce YTBPAMU Jaju ApKaBaTa
JIOTOBOPHMYKA MMa MIPABO Ha OJTAHOYYBAaK:E U JIa C€ YTBPJIM HAYMHOT Ha KOj TO OCTBa-
pyBa oBa 1paBo. J[oKoJIKy, criopes OMIaTepaIHuoOT IOTOBOD, ApKaBaTa HeMa IpaBo
Ha OJIaHOYYyBa-€, TOTall HeMa noTtpeda Jia ce U3BPIIN KOHCYITaIUja CO JOMAITHOTO
paso.

Ilpumep: Pe3ugeniu na Kanaga 3apaboitiun iipuxog og aoiapuja 6o Ascitpuja.

Bo osoj tipumep ce floaia 0g gomawnowio ipaso na oganouysarve. Cliopeg ganounu-
ite ipasuna na Kanaga, tipuxoguitie og uipu Ha cpeka ce uzzemenu 0g 0gaHouyearve.
Og TnegHa WoYKa Ha KAHAGCKUOUL JAHOYeH CUCTeM, UCHUTIY8Arellio Ha Ounaiiepa-
HUOIl goToeop 3a usbeinysare geojHo oganouyearwe iiomely Kanaga u Asciipuja e
Hetiotipeoro. Osa He ce ipomernysa co unen 21, ciuas 1 og bunaitiepainuoit goioeop
ciiopeg koj Kanaga uma iipaso na oganouyeare. Hcio iiaxa, dpuxogoii og uipu-
ilie Ha cpeka Hema ga buge oganoueHn Huitly 60 Ascitipuja, bugejru u wamy 080j 6ug
ipuxog e uzzemen og oganouysearse. Huilly 060j paxiti nema ga ce iipomenu co unen
21, citas 2 og goiosopoiu ciiopeg Koj u Asciupuja uma upaso na oganoyysarse Ha
ilpuxoguitie og uipu Ha cpeka. bunaiiepannuoin goiosop 3a uzbeinysarbe geojHo oga-
HOUY6arve HE gasa He3a8UCHA UPABHA OCHOBA 30 OJAHOYYEAIbE HA 060] 6UY UPUXOY.

Jlyxota ro 3acramyBa METOAOT BO TPH YEKOPH 3a OIpeeyBakbe Ha peaociie-
JIOT Ha TIPUMEHA Ha PEJIeBAHTHOTO NpaBo. [IpBHOT ueKkop € Ja ce UCTIHTa Jaiu Jp-
JKaBara MMa IPaBo Ha OJIaHOYYBAKE CIIOPE/] IOMAIIHUTE JAaHOYHU TipaBuia. Bo BTo-
pHOT YEKOP, CIIOpE]] ONpeaOnTe Ha OMITATEPATHHOT JOTOBOP 32 H30ETHYBAHE TBOJHO
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OJlaHOYyBame, Tpeba Jja ce YTBPIU Jlalk U JI0 KOJKaBa Mepa Ap)KaBara MMa IpaBo
Ha OJIaHOYYBamke KO€ MPOM3IIETyBa O]l JIOMAIIHUTE JaHOYHH mponucu. Jogeka Bo
TPETHOT YEKOp Ce OIpe/elyBa Jalld MPABOTO HA OaHOYYBamke, KOE MPOU3JIETyBa
O]l TOMAIITHATE TaHOYHU TpaBmiIa (4ekop 1) ¥ € BO COMIACHOCT CO OMIaTepaTHHOT
J0roBop (4eKxop 2), ce 0cTBapyBa CHope/ IPaBhIaTa Ha JOMAIIHOTO IpaBo’,

3. OaHOCOT Ha 10roBOpHUTE 32 H30ErHyBamke Mel'YHAPOIHO IBOjHO
0/IaHOYYBam-€e cO MPaBoTo Ha EBponckara Yuuja

[IpaBoTo Ha OwyarepaJlHUTE JOTOBOPU 3a M30ETHYBame MABOJHO OJAaHOTY-
Bambe, OJIHOCHO 30UpPOT Ha oApeadH o OuiaTepaliHUTEe JIOTOBOPH TPAHCIIOHHPAHH
BO JIOMAIITHOTO TIPaBO, BO MOMEHTOT IIPETCTaByBa ITIaBEH H3BOP HA METYHAPOAHOTO
naHoyHo npaso. [lpaBoto Ha EBporicka YHHja nMa MpHOPUTET BO OJHOC Ha OBHUE
HaIlMOHAJHY NIPaBHJIa, HO eKCTUTUIIUTHO ja TIPU3HaBa HUBHATA yijiora 1 3Hademe. Ce-
[aK, OBUE JIBE I'PAHKH HA MIPABOTO MMaaT MHOTY MaJIKy Mel'yCEOHHU TOTTMPHHU TOUYKH.
BepojarHo, riaBHa npuyrHa 3a oBa € (HakToT mTo Bo npBute 30 TOAMHU 0J] TIOCTO-
emheTO Ha YHHjara, nmpaBoto Ha EY ox obmacra Ha omaHOYyBameTo OMiI0 (OKyCcH-
paHoO Ha MHIMPEKTHUTE JAHOIM KOM OWie IIaBHA MpedYKa 32 BOCIIOCTaByBame Ha
BHATPEITHHUOT Tazap. O apyra cTpaHa, OujaTepaaTHUTEe JOTOBOPH 3a M30CTHYBAME
JIBOJHO OZIaHOUYBAI-€ C€ OJHECYBAaT MCKIYYMBO Ha AMPEKTHUTE JAHOLM, MOApayje
Koe YHHjara 3armoyHalia Cepruo3Ho Jia o pa3riienysa o popMUpameTo Ha eIMHCTBE-
HUOT T1a3ap BO KOHTEKCT Ha TIpe3eMamke MEepPKH 3a Jla ce 00e30e11 HeroBo HEeMpeueHo
(YHKIMOHMpabhe NPEKy SINMMUHUPAE Ha IPEOCTAaHATUTE TIPEUKH.

Cermak, qp>xaBjaHUTE HA YHHjaTa BO OCTBapyBamETO HA CBOoMTE TpaBa of J{o-
roBopoT 3a EY ce omaHouyBaar Ha pa3nuyeH HAYWH WIKA CE OJaHO4YYBaar J1Ba MJIH
MOBEKeNaTy MopaJl HWBHATA MPUIMAAHOCT KOH Pa3iIW4YHH Ap)KaBH WieHKH Ha EVY,
KakKo pe3yiTaT Ha HeKOOPIUHHPAHUTE HALIMOHAIHU JTAHOYHU CUCTEMH BO PAMKHUTE
Ha YHUjara, KOW BOEIHO IMPETCTaByBaaT W MpeyKa 3a HeMpeYeHO (DYHKIMOHUPAHE
Ha BHATPEUIHHUOT nasap. JlononHurteaHo, co npouupysamero Ha EY co 28 apxaBu
YICHKHU, MOCTOU Mpexa o Hajx 300 OuarepaiHu JOrOBOPH CO KOW CE peryiupaar
MIPEKYTPaHUIHNATE TAHOYHH OAHOCH M KO MPETCTaByBaaT 3HAYMTETHA TEIIKOTH]a 3a
JaHOYHHUTE OOBP3HUIIM KOM CakKaar Jla MMaaT KOPHUCT O MPeIBUACHUTE CI000AU U
npasa Bo Jlorosopor 3a EV>.

OpmHocoT moMery MpaBOTO Ha YHHjaTa W OWJIATEPATHUTE TOTOBOPH 32 W3-
OerHyBame JIBOJHO OJJaHOYYBaF-E Ha JIOXOJ M KalMTal, BO HEKOJIKY HaBpaTH, JOBEJ
1o Hu3a KoH(uukTH. OBHE JBEe TPAaHKH HA NPABOTO UMaaT pa3IMYHU [Ed U pa3iu-
yeH npucran. Jlomeka menTta Ha OWIaTepaIHUTE TOTOBOPH 3a M30ETHYBambE JTBOJHO
OZIaHOYYBamE MPETCTABYBa PErYIUPaAbe HAa OMHOCHUTE MEly JIBE IPJKaBH MPEKY pac-
npenenda Ha MPAaBOTO HA OaHOYYBame, MpaBoTo Ha EY mma men ma BocmocTaBu
eIMHCTBEH Na3ap 0e3 BHaTpelmHu rpanuiy. Cenak, Kako IITO HEKOJKYNAaTH MMOTEH-
nupan CyJIoT Ha mpaBara, HaCIPOTH HEMOCTOCHETO MEPKH 332 XapMOHH3alnja U
MaKo JUPEKTHOTO OJaHOYYBam-€ HE € BO HA/JIS)KHOCT Ha YHH]jaTa, OBIAaCTyBamaTa

*Lang, Michael, Introduction to the Law of Double Taxation Conventions, IBFD Publishing, Amsterdam,
2010, 35-37.

5 Greggi, Marco, Understanding “Rubik” Agreements and Their Impact on EU Law (Do Germans and
Brits do it better?), International Tax Law Journal, Vol.15/2, 2011, 236-241.
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KOU TH 3aJipyKajie IpyKaBHTe 4ieHKH Ha EY mMopa na ce ocTBapyBaar BO COMIaCHOCT
co mpasoTo Ha EY. Bo oBaa cmucna, co Hexon of nmociennute npecyau Cymor Ha
IpaBJara yTBPAWI MOCTOCHE AUCKPUMHUHAIM]A BO TPETMAHOT Ha JpKaBjaHUTE U
nenoBHUTE cyOjekt Ha EY, buzejku noroBopute ce GopMyIUpaHH MU C€ OCTBAPY-
BaaT Ha Ha4WH KOj € BO CIIPOTUBHOCT CO MIPUHITUTIUTE BOCIIOCTaBeHH O JJoTOBOpOT
Ha Yawujara. Ox oBaa npuunna, CynoT Oapai ofpe/ieHu oape0u o1 OuiiaTepaHuTe
JIOTOBOPY 3a M30ETHYBamke IBOJHO OJJaHOUYBaFh-¢ M HAIIMOHATHNUTE JAHOYHH MTPaBHiIa
Jla ce mpUcrocodar Ha THe mpuHUunu. Mcro Taka, ce YMHuU JeKa MoCcToeyKara Mpexa
Ha OHMJIaTepaHu JOTOBOPH 32 N30ETHYBAME IBOJHO O/IaHOUYBAME TIOMETY JPIKABUTE
wieHkd Ha EY, BCYIIHOCT, He ycrnieBaar 1ej0CHO Ja TH eIMMHUHUpAaaT cute (opMH Ha
JIBOJHO OJJAaHOYYBAa-¢ BO BHATPEIIHHOT Ma3zap Ha EVY°.

EBporicknor cyn Ha mpaBaara HEKOJKYTaTH ja IMOTEHIHpas morpedarta of
YCOTJIACEHOCT Ha mpaBoTo Ha EY co OunarepanHute A0roBOpu 3a M30€THYBambe
JIBOjHO oflaHouyBame. Cerak, HeIoCTaTOKOT Ha CUCTEMATCKa M KOH3UCTEHTHA paM-
Ka Ha YHHjaTa BO OBaa 00JacT JOBEIyBa JI0 ITpaBHA HECUTYPHOCT, IIITO CE 3aKaHyBa
Ja ' orpaHn4u nmpe€aHOCTUTEC Ha BHATPCUIHUOT I1a3dap 3a JaHOYHUTE O6Bp3HI/II_[I/I u
TO OTeXKHYBa pa0OTEHETO HA HAI[MOHAJIHHWTE JTAHOYHM BIIACTH. Taka, Kako MTO €
cocrojboaTa BO MOMEHTOT, CE TI0jaByBa jaCeH MPUOPHUTET: Jla C€ CIIPEUH ¥/WIIU Ja Ce
OTCTpaHM HEYCOTIIac€HOCTa IoMery npaBoTo Ha EY u OnnarepamHuTe 1oroBopH 3a
n30€THyBambe ABOJHO OIaHOUYBAE.

[pen na ce noreane Bo eekTUTe 07 OMIIATEPATHUTE IOTOBOPH 3a N30CTHY-
Bam€ JIBOJHO OJIaHOYYBamk-€ BO PAMKHUTE Ha IPaBHUOT cucTeM Ha EY, morpedHO e na
Ce pa3jacHH OJJHOCOT Ha NpaBoTo Ha EY BO 0HOC Ha JaHOIMTE W MElyHAPOTHHOT
IIpaBeH CHCTEM. ABTOHOMHjaTa Ha MPUMAapHOTO 3aKOHOJABCTBO Ha EY, He camo Bo
OZIHOC Ha HALIMOHAIHUTE MPABHU CUCTEMH, TYKY U BO OHOC Ha Mel'YHapOAHOTO Mpa-
BO, € MOTBpACHA BO HCKOJIKY CUTYyalllu O/ EBpOHCKI/IOT Cyl Ha npaBsjiaTa, KOHCTaTu-
pajku nexa EBporickaTa ekoHOMCKa 3ae/IHUIA TIPETCTaByBa HOB IIPaBEeH MOPEAOK Ha
Mel'yHapOIHOTO IIPAaBO BO YMja KOPHUCT JIPKABUTE WICHKU T'd OTPAHUYUIIC HUBHUTE
CYBEpEHH IpaBa, NaKko BO OTpaHWYeHH 00JacTy, u jeka [loroBopor 3a EY e moBeke
0J1 K0j OMJIO JIpYT JIOTOBOP KOj CO3/1aBa Mel'yCeOHU OOBPCKH MOMEry JOTOBOPHUTE
crpanu’. BeyniHo T, 3a pasinka o1 00HYHHTE MEI'YHApOIHH JOr0BOpH, JloroBopoT
3a EY coznan cBoj mpaBeH cUCTEM, KOj MO CTAIlyBambEeTO BO CHJIa CTaHall HHTETrpajieH
JIeIT O]l IPAaBHUTE CUCTEMH Ha JIP)KABHUTE YWICHKH U KOj JIPKaBUTE YICHKH ce 00Bp3a-
HH J1a TO TIOYMTyBaar®.

MHOMITBOTO OHMJIATEpaHU JIOTOBOPH 32 M30€THYBAhE TBOJHO OJAHOUYBAIHE
ce OjIHecyBaar Ha JaHOLMTe Ha JoxoA 1 KanuTan. Co Oriies JeKa peurcH He TOCTON
perynaruBa Ha EY Bo oBaa o0Onacrt, apykaBute wieHkd Ha EY ce momanky mim mo-
BEKe CcJI000IHH MPH pETryIIHpak-e Ha Tpaliamara ol 00J1acTa Ha TUPEKTHUTE TAHOIIH.
Bo oBaa Hacoka, EBpornickuor cya Ha mpaBiara OIUTyYrUl JeKa APKABUTE YICHKH
ce HaJUIe)KHHU 3a YTBP/YyBamkE HA KPUTSPUYMHUTE 33 OJIAHOUYBAbE Ha JIOXOJOT U Ka-
MMUTAIOT 3apajii eTUMUHHUPAhE HA JIBOJHOTO O/IaHOYYBame, ITIABHO MPEKY CKIY4y-

¢ O'Shea, Tom, Double Tax Conventions and Compliance with EU Law, The EC Tax Journal, Vol.11,
2010, 96-101.

" Erdos, Eva, Conflicts in the International Tax Law and Answers of the European Tax Law, Curentul
Juridic, 2007, 32-36.

8 European Commission, Removing Cross-Border Tax Obstacles for EU Citizens, Staff Working Paper,
European Commission- General Directorate for Taxation and Customs Union, 2010, 2-6.
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Bame OWIaTepaiHu 10roBopH, Kou ce nzrorsenu cnopen OELJ] Monen — naHouHaTa
KOHBEHIIM]a 3a 10x0/ 1 Kanutaja. Co apyru 300poBH, BO OTCYCTBO Ha YHU(OPMHHU
WJIM MEPKH 32 XapMOHHU3aIMja ycBoeHH o1 EY, ApikaBuTe uieHKu ce CI000IHH, BO
pPaMKHUTE Ha CKIIy4YeHUTE OUIaTepaaHu JTOTOBOPH 3a H30ErHYBabE JIBOJHO OIaHOYY-
Bame, NP JICTCPMUHUPAHE HA TIOBP3yBaYKUTE (HaKTOPH 3a [IEIUTE HA pacrpenesndoa
Ha MPaBOTO 32 OJIaHOUYBambe’.

Co oreq HA pa3IMKUTE BO HAIIMOHAIHUTE JTAHOYHU CHUCTEMH, KPUTEPUYMH-
TE 32 TIOBP3aHOCT Ha JJAHOYHHUOT OOBP3HUK CO ONpeelieHa JApKaBa 3HAUUTEITHO Ce
paznukyBaaT u Bo pamkute Ha EY. Cenak, oBre pa3liuKu BO HUKOj Clly4aj HE cMeaT
Jla IOBEJaT 10 HEMOBOJCH WM JUCKPUMHUHATOPCKU TPETMAaH HA JTaHOUHHUTE 00BP3-
HunM Bo rpanunmre Ha EY. Ceto oBa ja HameTHyBa moTpebara oj peryaupame Ha
MPaNIamkeTo 32 KOOPIUHUPAHOCT Ha NpaBoTo HAa EY u OunarepanHuTe 10rOBOpH 3a
n30erHyBambe JIBOjHO olaHouyBamke. OBa mpaliame MpB MaT OUIo pasrielyBaHo O
EBporicknotr cyn Ha mpapgara ymre Bo 1960 rommwHa kora OMIIO TIPECyAeHO JeKa
OusarepanHara MpUpoja Ha JOTOBOPUTE HE CMEE BO HUKO] CIy4aj JIa TH OTPaHUYH
IpaBara Ha Jp)KaBjaHUTe Ha 3aeHUIATa.

3a pasnuka o7 MUHATOTO, CeralliHarta CUTyallhja ¢ 3HAYUTEITHO Pa3luyHa O]
OHaa Kora OuJie HallpaBeHU MPBUTE OOWIM 3a MHTETPUPALE HA OMIIaTepaIHUTE OJ1-
Hocu. [locTon KOHBEpreHITrja Ha TaHOYHUTE CUCTEMH |, OJlaromapeHue Ha paborara
Ha OELL/] Bo oBaa obmacT, OuiiaTepaHUTe JJOTOBOPH 32 M30€THYBaHE TBOJHO OJIaHO-
4yyBame c¢ MoBeKe ce CTaHaapAn3upanu. He camo mro BHATPENIHUOT na3ap € KOH-
COJNIMJIPAH, TYKY C€ OTCTPAHETH ¥ MHOTY JPYTH TPEUKH, CO ITO JAHOUYHHUTE MPEUKH
craHaie moBUIMBY 1 ioountieaun'’, TIpecyaure Ha EBPOTICKHOT Cy/l Ha MpaB/aTa,
WCTO TaKa, ja UCTaKHaJe ToTpedara off KOOpIUHANNja Ha JAHOUYHUTE MOJUTHKH Ha
JIPYKaBUTE YICHKU BO HACOKA HA CIPEYyBakh-¢ Ha JIBOjHOTO OflaHOUyBame. J{pikaBute
YJICHKH, UCTO TaKa, MOKa)KyBaaT OTBOPEH MHTEpecC 3a cekoja (hopma Ha copaboTka
Ha HMBO Ha YHUjara BO OJHOC Ha OMiaTepaiHUTe JOrOBOPH 32 H30ETHyBamkhe TBOJHO
ofaHouyBame!'!,

3a HaJMHHYBalke Ha OBOj Tpobiem, EY-ekcnepTuTe Hyaar HEKONIKY peliie-
HUja, KaKo HITO CE YCBOjyBame ITUPEKTHBA, CKIYUyBambe MYJATHIATEPaIeH JOTOBOP
3a M30eTHYBamkE JIBOJHO OJaHOUYBamkE WIIH JOHeCcyBame Ha EY Momen — manouna
KOHBEHIIH]a.

4. 3akay4ok

bunarepannure moroBopu 3a W30ETHYBamkbe MEI'YHAPOIHO JIBOJHO OJAHOUY-
Barbe Ha JIOXOJ] ¥ KalUTal U CIIPEUyBambe Ha (PUCKATTHA €Ba3Hja U MOHATAMY Ke UMaat
J00pa uIHUHA, 0COOCHO BO 3€MJUTE BO Pa3BOj KOU C€ 3aMHTEPECHPAHU 3a MPHUBJIC-
KyBambe Ha CTPAHCKU MHBECTHIMHU. M HACTIPOTH TIIOOATHUOT TPEH]T HA HAMAaIyBarhe
Ha JaHOYHUTEC CTAIIKHW Ha JaHOKOT Ha I[O6I/IBK3 BO UBMHUHATUTC HEKOJIKY TOAWHU (CO
uckinydok Ha CAJ]), oBa 3a10JDKUTEITHO HE 3HAUW TIOHUCKH JIAHOYHH CTAlKH Ha Jia-

’European Commission TAXUD, EC Law & Tax Treaties, Taxation and Custom Union, 2005, 5-16.

10 Richelle, Isabelle, Allocating Taxing Powers within the European Union, Springer, Munich, 2013,
269-281.

' Isenbaert, Mathieu, EC Law and the Sovereignty of the Member States in Direct Taxation, Doctoral
Series No.19, IBFD Publications, Amsterdam, 2010, 425-436.
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HOKOT 110 0I0MBKa, 11a OTTyKa OMyiaTepasHUTe JOTOBOPH M IIOHATAMy OCTaHyBaaT ar-
PaKTHBHU 32 KOMIAHUUTE KOW 0apaar MOJH JaHOYEH KPEIHT 3a CTPAHCKUOT JIAHOK.

HaumnnoTt Ha KOj JBETE€ JOTOBOPHU CTpaHH K€ TO MMIUIEMEHTHpaar Ouiare-
PAJHUOT JIOTOBOP BO HHMBHUTE JIOMAIIHH IPaBa 3aBHCH OJ CAMUTE JIPIKABH JIOTO-
BOpHHUKU. BooOnuaeHo, oBa mpercTaByBa ycTaBHO nIpamuame. Cropen yCTaBHUTE
olpea0u, OWIIaTepaTHUOT JIOTOBOP 33 M30ETHYBakhE JIBOJHO OJJaHOUYYBAHHE MOXKE Ja
nMa e[lHaKBa, ITOBMCOKAa MJIM IIOHHCKA MpaBHA CHJIa O JOMAIIHWTE IIPAaBHU Ipa-
Buia. Jlp)kaBuTe JTOTOBOPHUYKM ce OOBp3aHM [ia ja CIpPOBEAyBaaT CyLITHHATa Ha
oJpeaduTe Ha CKIy4eHHOT OmiarepaneH qoroBop. Op camMuTe JOTOBOPHH CTpaHU
3aBHCH JJaJIM OPETIIOUUTAAT 1a IO NPUMEHYyBaaT OMIaTepaTHUOT JOTOBOP TaKa KaKo
LITO € CKITYYEH WITU 3apajid UCIIONHYBamkE Ha IOTOBOPOT Ke JOHECAaT JOTOTHUTEITHH
JOMAIlHU IpaBuia.

Bo mMakeqoHCKOTO 1aHOYHO MpaBo, COMTACHO 4.2, cTaB 5 o1 3aKOHOT 3a Ja-
HOYHA MocTanka parn(uKyBaHUTE ME'YHAPOIHU JOTOBOPH 32 OJJAHOUYBAhE MMaaT
MPEAHOCT MPEA HAIIMOHAIHUTE TaHOUYHH 3aKOHU.

Cocema movHaKBa M IMOCIOKEHa € cocToj0ara Kora craHyBa 300p 3a OTHO-
COT Ha OwyaTepajHUTE JOTOBOPHU 32 CIIPEUyBambE ABOJHO OJAHOUYBAHE CO MPABOTO
Ha EBporickata YHuja. MHOIITBOTO OMIIaTepaiHU JTIOTOBOPH 32 U30ErHYBakhe JABOj-
HO OJIaHOYYBAamE C€ OJHECYBaaT Ha JaHOLMTEe Ha Aoxox u kanurtai. Co ornexn gexa
peuricu He mocToM perynaruBa Ha EY Bo oBaa obmact, npkaBute wieHkH Ha EY
ce TIOMaJIKy WJIM MTOBeKe CI000/IHY MPH peryJIupame Ha Tpallamara oj odiacra Ha
JUPEKTHUTE NaHouu. Bo oBaa Hacoka, EBpOIICKMOT cy/ Ha mpaBaaTa OUTydn JeKa
Jp>KaBHUTE YWICHKHU ce HAJUICKHHU 32 YTBPAYBambe Ha KpUTEPHYMHUTE 32 OJJaHOUYBAIHE
Ha JI0XOIOT M KaIIUTAJIOT 3apaay eIMMUHHUPAkE Ha IBOJHOTO OJAaHOUYBAHE, [TIABHO
MpeKy CKJIyuyBame OninaTepaiHu J0roBopH, Kou ce n3rotsenu cnopen OEL] Mo-
JIeNT — TaHOYHATa KOHBEHIH]ja 3a 1oxoa 1 KanuTan. Co npyru 300poBH, BO OTCYCTBO
Ha YHU(OPMHH WM MEPKH 3a XapMOHH3auuja ycBoeHu o EY, npkaBute 4ieHKH
ce clo0O0IHU, BO PAMKHTE Ha CKIIyUYCHHTE OMIIaTepaliHi JOTOBOPH 3a N30ETHYBambhe
JIBOJHO OJIaHOUYBaIbE, P ACTEPMUHUPAKE HA MOBP3YyBaYKUTE (DAKTOPHU 32 LIEIUTE
Ha pacrnpe/enda Ha MPaBoOTO 32 OAAHOUYYBabE
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RELATIONSHIP BETWEEN BILATERAL TREATIES ON ELIMINATION
OF DOUBLE TAXATION ON INCOME AND CAPITAL AND DOMESTIC
TAX LAW AND THE EU LAW

Elena Neshovska Kjoseva, Ph.D*

Summary

Contracting states decide how the bilateral treaties on elimination of double taxation on
income and capital are implemented into their domestic law. Usually, this is a constitutional
issue. According to the constitutional provisions, bilateral tax treaties might have the same
status as domestic provisions, they can be superior to domestic provisions, or their status
might be below domestic provisions. The legal status of the double tax treaties in the domestic
law has important consequences for their application in many, if not in all countries. Diffe-
rent to the generally accepted principle of international law were signed and implemented
treaties have a higher legal status than the domestic legal rules, there are also countries
where domestic law prevails under the bilateral tax treaties and, accordingly, the rules of the
agreement are special rules in relation to domestic tax rules.

When it comes to the relationship between bilateral treaties on elimination of double taxation
of income and capital and the law of the European Union, the European Court of Justice
has repeatedly emphasized the need for alignment of EU law with double tax treaties. Thus,
nowadays, there is a clear priority: to prevent and/or remove the incompatibility between EU
law and bilateral treaties on elimination of double taxation on income and capital.

Key words: double taxation, bilateral tax treaties, domestic tax law, EU law.

"Associate Professor, UNIVERSITY “SS Cyril and Methodius”, Department of Financial Law, Faculty
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O MOHUM3AM U AYAJIM3AM KOH IITYPAJIM3AM HA
IMPABHUTE IMOPEAOIIU — YCTABHHUOT IIJIYPAJIU3AM BO
EBPOIICKATA YHUJA

Henuc [Ipemosa*®

342.4.01

342.4(4-672EY)
342.565.2:341.645.5(4-672EVY)
M3BopHa Hay4Ha cTatHja

Hegociuatioyuitie na wpaguyuonaninuitie iweopuu 1 goKUpUHU, KAKO WO ce MOHUIMOU
U gyanusmoull, JacHo HOKaxicyeaaill geka wiue He MOodICaill Ha coogeeier Havur ga gagail
JeCcKpUuiitiugHo U HOPMAIUUBHO 00jACHY8AIbe HA KOMUIEeKCHAWA peanlHocil Ha UpaseHaild
uHtueipayuja 6o Eepoiia. Ha 060j nauun ce ocillasu wupox dpociiop 3a co3gasarbe Ho8d
ileopeiticka pamxa. CnegcitieeHo, yCasHUO WIypaiu3am ce uzHegpyeda Kako itieopeicka
PpamKa Koja tu yeasicysa u oigara cupomusciuaseHuite imepgerpa Ha HajeUCOKUOTI YCIla6eH
asiopuilieill KaKo Ha HayuoHaiHuite upaenu tiopegoyu, waxa u na EY. Co ipupararwe u
ilpomosupare Ha tocilioere ilogeke yciasnu fiopegoyu 6o Eepoiia kou ce 6o Mel"yce6eH
OgHOC HaA UPEeKNoi)earve, YCUlasHUol UIypatu3am, 6CYuHOCH, HYgu Yepciil Upudunu 3a
Hociiagyearbe Ha opegoyuiile 80 OgHOCU Ha Xellepapxuja Kou U3UCKY8aaill KOHWMUHYUpA-
HO yeadcyearve U 3aemMHa Uo4uill QOMez"y nus. Ocilisapysarbeitio Ha KOHCIUPYKIUUGHU OgHOCU
iipeKy usbernysarse UpasHo HepeuLtusuile KOHMIUKIU Meij/ upasnutiie opegoyu u HusHule
CO0g8ettinu UHCTUUTYYUY Ke Ouge geitiepMuHUpaHo og HoHUilly8areilio Ha OCHOGHUIe Kd-
PAKMepUCUUKY U Hadyeld Ha YCUASHUOW ULYPAIU3am og CUlpana Ha cuiiie UHCIUWyuu, da
ocobero og HayuonanHuite yciuasHu cygosu u ECIT

Kutyunu 300poBuU: yciasen inypanuzam, xeiepapxuja, cyupemaiiuja, MOHU3AaM, gyaiu3am

*oueHt mo YcraBHo npaBo U IloauTtnuku cucrem, YHuBepsuteT ,,CB. Kupun u Meroauj“ - Crkorje,
[Tpasen dakynrer ,,Jyctunujan [IpBu‘.

207



I'OJIMIIHUK BO YECT HA CBETOMUP IIIKAPUK

1. BoBen

CriocoOHOCTa J]a ce MOCTUTHE COOJBETEH OAaHC MOMery pas3jindHU BPETHO-
CTH Y PUOPHUTETH U MPEKY TOA Jia € 0CTBapaT ONTHMAIIHU PEelIeHH]ja IPETCTaByBa
€JICH OJ1 HAJTeNIKUTE TPEJU3BUIU CO KOM TOJKY YECTO CE€ COOYYBaMe BO CEKOjTHEB-
HOTO XHBeewe. He e mopasnuuHo HUTY BO cdepaTa Ha MPaBOTO, Kaje MITO, BCYIII-
HOCT, OBa € eJ[Ha O TEMEJIHUTE 1ieli. Bo oBaa cMucia, €HO HCKITYYUTEITHO CIIOPHO
Mpaliamke € BO CPSIUIITETO HA aKaJEeMCKHOT HHTEPEC Ha MHOTY MPABHHIIA KOH CE
BO IIOCTOjaHa MmoTpara 1o COOJIBETHUOT OalaHc, a Toa € OHOCOT NoMery pa3TuuHU-
TE MPaBHU TOPEOIH, 0COOCHO Mel'y HAIIMOHATTHUTE MPABHU TOPEAOIH U TPABHHOT
nopenok Ha EBpornickara Yauja (EVY). [Ipamamara Ha cynipemaruja, npuMeHa, U3Bp-
nryBame, e(eKTOT ¥ CTaTyCOT Ha TIPAaBHUTE HOPMH MPOU3JIC3CHU OJ APYTH TPaBHH
MOPEIOIM CTaHaa €/[Ha OJ IITABHUTE TEMH BO IMPABHUOT JIUCKYPC.

JebaraTa 3a BAKBUOT THII OJTHOCH Tpae MOJ0JITO BpeMe, HO, CeNak, Hej3uHaTa
PENEBAHTHOCT 3HAYUTEITHO CE 3T0JIEMH BO MOCIIETHUTE HEKOJIKY JICKa I CO 3rojemMe-
HOTO BIIMjaHKe Ha TTobanu3aiujara Ha mpaBoto'. OBOj peHOMEH J0BEJIE 10 EKCITaH-
3Wja U BO CTO BpeME JI0 PaciiojyBame U (hparMeHTaiuja Ha MeryHapoIHOTO TPaBo?,
KaKO U 3r0JICMEHO MEIIakhe Ha HAIIMOHAITHOTO U ME'YHAPOTHOTO IPABO U CO3/1aBakhe
CHEeNHjalTU3MPaHN TPAHKH U PEKHMMH MPEKy HUBHO EMaHIUIHApame o7 Mel'yHapoI-
HOTO IPaBo, IpH 1o paBoto Ha EY e Haj3navaeH npumep’. EnHo o1 mo3HavajHute
BJIMjaHM]ja HA BaKBaTa J100ai3alnja € BUATUBO MIPEKY MOCTEIIEHOTO MPEMECTYBabhEe
Ha MOKTa 3a CO3/aBame Ha MPaBOTO KOH HEAPKABHUTE CYOjeKTH —OpTaHHU3alid U
arcHIMU — a CO TOa U TyOeHhe Ha MOHOIIOJIOT KOj IO MMaa JIpyKaBUTE BO OBOj IOIJIE],
a €O Toa ¥ HUBHHUOT cyBepeHuTeT. CIeICTBEHO, TOCTOCHETO HA MHOIITBO Ha TIPaBHH
TTOPEIOIH CO3/[aBa OKOJIHOCTH I0JT KOW TIPEKJIONyBamhara Mel'y paBHUTE MOPEIOIH
e cé mouecTo u c€ mokoMIutekcHo*. O Apyra cTpaHa, JEIEHTPATU3NPAFbETO Ha CO3-
JIABA-ETO Ha TIPABOTO HAJIBOP OJ1 PAMKHUTE Ha JpaBaTa’ 0CTaBa IUPOK MPOCTOP 3a

! TloBeke 3a miobamu3anujara BO OBOj KOHTEKCT, Buau Anne Peters, ‘The Globalization of State
Constitutions’ in Janne E. Nijman and Andre Nollkaemper (eds) New Perspectives on the Divide
Between National and International Law, (OUP 2007) 252-254.

2 Michel Rosenfeld, ‘Rethinking Constitution Ordering in an Era of Legal and Ideological Pluralism’
(2008) 6 International Journal of Constitutional Law 415, 424. Toj ru oGjacHyBa oBHe aBa IOMMa
MpeKy Toa IITO jacHO yTBpayBa neka: “Two other potential points of convergence in a post-Westphalian
world revolve around segmentation of the legal universe. In such a world, the legal realm seems to be-
come, at once, increasingly layered and fragmented. It becomes layered, along vertical axis — German
constitutional polity cannot be seamlessly integrated into the EU in the same way California is into
the U.S. — and fragmented, through the proliferation of single, segmented, self-enclosed and self-ref-
erential legal regimes stacked alongside one another in a horizontal sequence.” IToBeke 3a oBa BUIH
Martii Koskenniemi and Paivi Leino, ‘Fragmentation of International Law? Postmodern Anxieties’
(2002) 15 Leiden Journal of International Law 533. Conclusions of the work of the Study Group on
the Fragmentation of International Law: Difficulties arising from the Diversification and Expansion
of International Law 2006, International Law Commission 58" session, 2006. Grainne de Burca and
Oliver Gerstenberg, ‘The Denationalization of Constitutional Law’ (2006) 47 Harvard International
Law Journal 245, 246.

3 Diramuid Rossa Phelan, Revolt or Revolution: The Constitutional Boundaries of European Community
(Round Hall Sweet and Maxwell 1997) 21-37.

*Neil Walker, ‘Beyond Boundary Disputes and Basic Grids: Mapping the Global Disorder of Normative
Orders’ (2008) 6 International Journal of Constitutional Law 373, 378.

5 Janne E. Nijman and Andre Nollkaemper, 'Beyond the Divide’ in: Janne E. Nijman and Andre
Nollkaemper (eds), New Perspectives on the Divide Between National and International Law (OUP

208



Henwnc Ipemosa: O MOHU3AM U JIVAJIU3AM KOH ITVIVPAJIM3AM HA . ..

JUBEP3UTET Ha KOj YECTO CE TVIeAa, Kako IITO HEKOM CMETaar, Kako PH3HK 3a €AHH-
CTBOTO M KOXEPEHTHOCTA Ha MPaBHUTE MOPEJIOIIH, a CO TOA M 3aKaHa 3a BIIAJICCHETO
Ha IPaBoOTO’.

[Ton BakBM OKOJHOCTH TPAJAMIIMOHAIHUTE JOKTPUHH U TEOPHH 32 OIHOCHUTE
Merly MpaBHUTE MOPEIOLN HE MOXAT J1a ja omdarar CI0KEHOCTa Ha HOBaTa peall-
HOCT Koja yecTto ce AeduHupa Kako nocrsectdaicka’. EqHOCTaBHO 0Baa peasHOCT
HE MOXKE [la C€ BpaMH NPEKy YUCTO (POPMAJIMCTHUYKO U OMHApHO pe3oHupame. Bo
0Baa CMHCIA, MOHU3MOT M AyaJu3MOT, KaKO TEOPHH KOM To enabopupaar cTaTycoT
1 eeKTOT Ha MeT'yHAPOHHUTE MIPABHU HOPMHU BO HAIIMOHAIIHUTE TIPABHH MTOPE/IOLH,
MaKo JIOMUHAHTH BO MMHATOTO BO NPAaBHUOT AUCKYPC, ACHEC ja rydaT cBojara pesie-
BaHTHOCT. Tue Beke He MOXKAT Ja Ja/aT MpEH3eH OIUC Ha JICHEUIHaTa PeaHoCT,
JI0/IeKa HUBHOTO HOPMAaTHBHO OIIpaBAyBame Beke He e yBepuuso. [lopanu Toa, mo-
CTOjaT CHJIHU apryMEHTH KOM yKa)XyBaaT JeKa MOHH3MOT WJIH JyajM3MOT Kako JI0-
MUHAHTHH JIOKTPUHHU 32 OJIHOCOT Mely HAI[OHAITHOTO U ME'yHapOJHOTO MPaBO HE
Ce peNICBaHTHH 32 CEralllHUOT CTaTyC Ha Mer'yHapOJHOTO WM, ocHeun(puIHo, npa-
BoTo Ha EY BO pamMKuTe Ha COOZIBETHUTE HAIIMOHAIHY NIPaBHU ropenouu. Jledarure
3a 1300pOT Mef'y MOHU3MOT U AyaJIu3MOT CTaHyBaaT OECKOPUCHHU 3a pa3Oupamara 3a
,,HaJIBOpPELIHUTE" U3BOpU Ha mpaBoTo. Ce MoKakyBa JiIeka MOHHUCTHYKHUTE ApPiKaBH
HE C€ CeKoralll TOJIKy OTBOPEHU KOH MET'yHapOIHOTO MPaBo, JOAEKA 1yaTuCTUUKUTE
HE Ce TOJIKY 3aTBOPEHH KOJIKY IITO HEKOU OueKyBaa®.

TpamunroHaIHUTE JOKTPUHH CE IIPEMHOTY (OKYCHPaHU Ha JIp’KaBara U 3apo-
OeHH BO BeCT(aICKUOT HAYMH Ha Pa3MHUCIYBamke KOE Ce KapaKTepU3Upa CO MOHOIIO-
JIOT Ha JIp’KaBaTta Bp3 CO3[aBal-ETO Ha MPABOTO, HEIIITO IITO CE YHHU JIeKa BEKe HE €
ciy4aj’. Tlopaau Toa aebarara ce MOMECTH KOH TBpJCHarTa JIeKa ,,[ MOHU3MOT U [iya-
JU3MOT| ce MHTENEKTyaIH! 30MOHja o/ ApYyro Bpeme U Tpeda aa Ouaar ocTaBeHH BO
MHp WIH J1a ce *JaekoHcTpyupaar !’ CIMuHM PUTHIHA JUXOTOMHU Ha H300p Mery
HCKIIy4HBO JIOKAJIHA, OHOCHO IpXKaBHA, HJIM [JI00aIHa MEPCIEKTHBA BP3 MIPaBHUTE
MOPEIOLN Ce eJHAKBO HEaJeKBATHH HA IMOCTOJHUTE OKOJHOCTH HA 3HAYUTEIHH M
OpojHH TperuieTyBama U npekionysama'!. TokMy oBa € I1aBHaTta NPHYMHA 30IITO

2007) 349-351; Lars Viellechner, ‘Responsiver Rechtspluralismus: Zur Entwicklung eines transnatio-
nalen Kollisionsrechts’ (2012) 51 Der Staat 559, 563-564; Thomas Vesting, ‘Die Staatslehre und die
Verdnderung ihres Gegenstandes : Konsequenzen von Européisierung und Internationalisierung’ Bo
Verdffentlichungen der Vereinigungen der Deutschen Staatsrechtslehrer 63 (2004) 47-58.

¢ Andre Nollkaemper, ‘Rethinking the Supremacy of International Law’ (2010) 65 Zeitschrift fiir 6f-
fentliches Recht 65, 74.

"Tlomery ocTaHAaTHTE KOM Y€CTO Ce OBHKYBaar Ha oBaa Te3a, Buau Bo Walker Beyond (n 4); u Rosenfeld
(n2).

8 Hellen Keller and Alec Stone Sweet, ‘Introduction to the Project’ in Hellen Keller and Alec Stone
Sweet (eds), A Europe of Rights: The Impact of the ECHR on National Legal Systems, (OUP 2013);
Karen Alter, Establishing the Supremacy of European Law: The Making of International Rule of Law
in Europe (OUP 2001) 29.

> Walker (n 4); Rene Barents, ‘The Precedence of EU Law from the Perspective of Constitutional
Pluralism’ (2009) 5 European Constitutional Law Review 421, 435.

' Armin von Bogdandy, ‘Pluralims, Direct Effect, and the Ultimate Say’ (2008) 6 International Journal
of Constitutional Law 397, 400. 3a MHOTY CIHMYEH CTaB W apryMEHTAallja BUIM UCTO Taka Dana
Burchardt, Die Rangfrage im Europdischer Normenverbund: Theoretische Grundlagen und dogmati-
sche Grundziige des Verhdltnisses von Unionsrecht und nationalem Recht (Mohr Siebeck 2015) 29-30.
' Ha npumep Bo Daniel Halberstam, ‘Local, Global and Plural Constitutionalism: Europe meets the
World’ in Grainne de Burca and Joseph H. H. Weiler (eds), The Worlds of European Constitutionalism
(CUP 2011).
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napagurmara ce mpeMecTyBa KOH C¢ MOIUPOKO NMpudakame Ha TPaAaBHUOT LTy paId-
3aM KaKo JCCKPUITHBEH U HOPMATHBEH MPHKA3 HA OJJHOCOT Ha MPABHUTE MOPEIOIH.

BceymHocrt, co3naBameTo u pa3BojoT Ha mpaBoto Ha EY mpercraByBa eneH ox
Haj3Ha4YajHUTE ¥ HAajBUJIMBUTE IPUMEPH Ha ITIOCOUEHHUOT TPEHT U TeHIeHrja. Mako
BO MOYETOKOT (hopMHpaHa Bp3 OCHOBA Ha MEI'YHAPOIHH JOTOBOPH Kako MeryHapoI-
Ha opranuzanuja, EY MHory Op30 ce emaHumunmpaiie o Mer'yHapOIHOTO MPaBoO H
COTJIACHOCTA Ha JIP’KaBUTE M CO TOA TBPIEIIE CBOja aBTOHOMHja KaKko MTOCEOEH Tpa-
BEH TOpenok'2. YHUKaTHOCTa Ha npaBoTo Ha EY e Bo Toa /eka IMPEeKTHO CTaHyBa
COCTaBEH JIeJI O] HAIIMOHAIHUOT MpPaBeH MOpPEIoK Ha 3emjure wieHkH. [IpaBHuTe
axtu Ha EY e nmpeaBuieHo 1a ce mpruMeHyBaaT He caMo Ha AP)KaBHUTE, TYKY H, TOOUT-
HO, BO PaMKHTE Ha JPXKaBHUTE, OMHOCHO J]a BaykKaT AUPEKTHO W 32 HUBHUTE rparaHu.
OBoj ¢axrt ro ogpean npuctanoT Ha Cynot Ha npaBaara Ha EY (ECII) xoH Hamwmo-
HAJHUTE MPaBHH MOPEAOLHM MPEKY KOj TO J0BEIE BO Mpallame eleH O OCHOBHUTE
MOCTYJIaTH Ha KOHCTHTYIIMOHAIM3MOT BO PAMKUTE Ha 3eMjHTE WICHKH, HicjaTa 3a
cympemMaryjara Ha yCTaBOT. BakBHOT IpucTan r'u NpUHYAN YCTaBHUTE CY/IOBH Ja Ce
WHBOJIBHpAaT MOBEKE OKOJY YTBpPAYBame Ha OJHOCOT MOMEly HAaIlMOHAIHHOT Mpa-
BEH Topenok u npasoto Ha EY. OBoj mporiec HajmoOopo Moxe na ce objacHH mpe-
Ky YCTaBHHOT ITypajn3aM OUIejKu TOKMY TOj OBO3MOXKYBa Jla C€ MPUCIIOCO0aT BO
eJIeH JIeJ CIIPOTHBCTABEHNTE, €HAKBO JISTHTUMHHU, TBPJCHA U Oaparma 3a BPBEH HIIH
HajBUCOK aBTOPHUTET OHOCHO cynpemMaruja Bo EY. Tokmy mopanu toa, Takanapede-
HUOT €BPOIICKH MPAaBEH MOPEOK M OJIHOCHTE U OKOJHOCTHTE KOW T'O OIKPY)KyBaar,
BCYIITHOCT, ja JeTepMHUHIpa IPOMEHATa Ha IapajurMara KOH ILTyPalu3MOT.

Crenejku ja oBaa TMHMja HA apTyMEHTAIlMja U Pe30HUPAE, 0BOj TPYL TO pas-
paboTyBa MECTOTO Ha YCTaBHUOT IUTypaJIi3aM BO OJJHOC HA IIPaBHUTE TOPEIOLHU BO
EY, HO BoenHO ¥ TO IPOMOBHpPA TBPACHETO A€Ka TOKMY BaKBHOT JECKPHUIITHBEH H
HOpPMAaTHBEH TPHCTAI € HajCOOJBETHUOT 3a JaJieHaTa KOHCTENalMja Ha OJHOCH BO
Vuujara. BTOpHOT /ien € mocBeTeH Ha JEKOHCTPYKIMja Ha TPAJAUIIMOHAIHUTE JIOK-
TPUHM Ha MOHHM3aM Hu ayanusaMm Bo EVY. Tpernor nmen ru pa3paboTyBa OCHOBHHTE
KapaKTepUCTHKN Ha YCTaBHHOT IUTypaimu3aM Bo EY, nonmeka 4eTBpTHOT Jen Tu aHa-
JU3Upa MPEJHOCTHTE U CIA00CTHUTE HA OBaa AOKTPUHA U TeopHja. TpyaoT 3aBpiryBa
CO 3aKIIy9HUTE COTIIeyBamba.

2. JlekoHCTpyHpam-e Ha TPAAUIIMOHATHUTE TOKTPHHHA HA MOHU3AM U
ayaausam Bo EY

TpaaunmoHaTHUTE TEOpUM U OMHAPHOTO pa3MUCIyBame Oca JOMUHAHTHU, a
BO HEKOM KPYTOBH C¢ YIITE CE NOMHUHAHTHH, BO Ae(HUHUPAHETO HA OTHOCOT MEry
npaBHHTE openony Bo EY. iMeHo, criope oBHe TeOpru U pa3MUCITyBakba, H300pOT
BO YTBP/YBamETO Ha OHOCOT OW Tpebasio Jia ce MmpaBu Mery JiBe CIPOTHBCTABECHH
chakarma U HApaTHBH, U Toa cakame 0a3MpaHo Ha JPKABHHOT CYBEPCHUTET KOj
ja mporarupa cyrnpemarijara Ha HallMOHAJTHUTE YCTaBU WK c(akambeTo Ha eBPOII-

12 ECII ro mpe/Bojielie 0Boj MPOIIEC KOj OTIMOYHA CO CBOjara 3HauyajHa omnyka, Case 26/62 Van Gend
en Loos v Nederlandse Administratie der Belastingen, Judgment 5 February 1963, ECLI:EU:C:1963:1;
and CJEU, Case 6/64 Flamino Costa v ENEL, Judgment 15 July 1964, ECLI:EU:C:1964:66. 3a noseke
BaxHu npumepn By Joseph H. H. Weiler, ‘The Transformation of Europe’, (1991) The Yale Law
Journal 2403.
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CKMOT MOHHM3aM Oa3upaH Ha cylpeMarujara Ha npaBoTo Ha EVY. Paznuunu cy0jextu
MIPOMOBHPAAT Pa3IMYHH BUJIOBH CYIIpeMarHtja, OJJHOCHO HajBUCOKa IpaBHA HOPMA H
JICjCTBO U CH TO MPUIHIITYBAAT MPABOTO HA TOCIEEH 300D.

Coakamero 0azupaHO Ha JPKABHUOT CYBEPEHHUTET € CYIITUHCKHU IOBP3aHO
CO Iyanu3MoT'® criope/ Koe [Bara MpaBHU MOPEIOKa, HAIMHOHAIHHOT U TOj Ha EY,
P IITO BTOPHOB € CaMO €/IeH BUI MEI'YHAPOIHO MPaBo'*, BCYIIHOCT, ce ,,ABe chepu
KoM BO Hajmobap Cilydaj ce JOmMpaaT HO HHKOTAII He ce mpecekysaar . Cropen
IyaJIM3MOT, /BaTa MPaBHU MOPEJOKa ce LEeOCHO OJBOCHU M HE CE€ MHTETPUPaHHU.
IIpaBoto Ha EY MoOxe na ce npuMeHyBa BO COOJABETHUOT HAIL[MOHAJIEH IPABEH II0-
PEIOK eNMHCTBEHO KaKo MOCeInIa Ha yCTaBHATa aBTOpH3allija Koja € OBO3MOKEHa
MPeKy TaKaHapEeUECHUTE EBPOTICKH KJIay3yJIM Ha COOJIBETHUOT YCTaB Ha 3eMjaTa YJIeH-
ka'®. OBa mpeTcTaByBa MPEyCIIOB 3a BAIMIHOCTA Ha MPaBoTO Ha EY BO pamkuTe Ha
HAIMOHATHUOT MPaBEH MOpeIoK'’.

Cropen oBa AyadUCTHUKO Cakame, MPKaBUTe W HUBHUTE YCTAaBH KaKO W3-
pa3 Ha BoJ[jaTa Ha BHCTUHCKHUOT HOCHUTEN Ha CYBEPEHUTETOT, a TOa Ce rparaHuTe,
ce KOHEYHHOT M3BOP Ha MPABHHUOT aBTOPUTET M MPAaBHUOT mopenok Ha EY cojor
ABTOPUTET JIa IO IPIH SIHHCTBEHO OJf HUB M O]l CONIACHOCTA Ha 3€MjHTE YICHKH 'S,
[Topanu Toa, mpaBHKOT nopeaok Ha EY npousnerysa o1 HaMOHAIHUTE PaBHU T10-
penonu. EBporickara 3aennuiia, win nojaonHa EY, BCyliHOCT, € co3/iajieHa Kako pe-
3yJTaT Ha COIIACHOCTA HA 3eMjUTE WICHKH MaHU(ECTUPaHa MPEKY MOTIHUIIYBABETO
U paruuKalmjaTa Ha OCHOBAYKUTE JOTOBOpU. Ha OBOj HAYMH 3eMjUTE YICHKH CeE
,rocronapu Ha goroopute'®. Ctatycor u epeKkToT Ha npaBHUTEe HOPMHU Ha EY BO
HAIMOHAJHHUTE IPAaBHU NOPEOIH, BCYITHOCT, C€ AETEPMHUHUPAHU O]] HAIIMOHATHUTE

13 3a MuCIIeH-€ KO€ TBPJIU JIcKa BAKBOTO chakare ¢ MOHUCTHYKO, Buau Bo Klemen Jaklic, Constitutional
Pluralism in the EU (OUP 2014) 3. Ho, Buan ucrto Bo Walker (n 4) 378, xoj TBpzu ieKa MOHH3MOT H
JyaJm3MoT ce Oasupaar Ha 3aeJHNYKH MetanpuHiuil. [ToBeke 3a BakBara ApskaBHO-COBEPHHHCTHYKA
WM HallMOHAJIHO-YCTaBHa KOHIeMrja, Buau Burchardt (n 10) 101-139.

14 Barents (n 9) 434.

' Iutupajku ro Tripel Bo Janne E. Nijman and Andre Nollkaemper (n 5) 7-8.

16 Monica Claes, ‘Constitutionalizing Europe at its Source: The “European Clauses” in the National
Constitutions: Evolution and Typology’ (2005) 24 Yearbook of European Law 81; Anneli Albi, “Europe’
Articles in the Constitutions of the Central and Eastern European Countries’ (2005) 42 Common
Market Law Review 399. 3a ¢yHknujata Ha IpeMOCTyBambe IITO ja MMa 3aKOHOT 3a MOTBP/IYBambe
Ha poroBopute Ha EVY Bo I'epmannja, Buan Andreas VoBkuhle, ‘“The Cooperation Between European
Courts: The Verbund of European courts and its Legal Toolbox’ in Allan Rosas, Eglis Levits and Yves
Bot (eds), The Court of Justice and the Construction of Europe: Analyses and Perspectives on Sixty
Years of Case-Law (T.M.C. Asser 2012) 84.

MakToT JIeKa Iypy U BO MOHUCTHUYKHTE JpKaBH pari(UKyBaHHTE MEI'yHAPOIHHU JOTOBOPH HIIH TIpa-
BoTo Ha EY ce cocTaBeH e o] BHaTPELIHUOT MIPaBeH MOPEIOK BP3 OCHOBA Ha YCTaBHH OJpeI0H KOU I'o
Tpe/IBU/lyBaaT OBa, BO CYIITHHA, € JyaaucTuuky. [Topaau oBa, 1ypu U Jp)KaBU KO CE HCTAaKHATH IPHU-
MepH Ha MOHHCTHYKHOT MPHUCTAI, KaKo LITO €, Ha NpHMep, XONaHanja, BAKBOTO IVIEIHIITE 3a CyIpe-
MarHja Ha HallMOHAJHUOT yCTaB He e norpeiHo. [ToBeke 3a oBue aprymenTH, Buan Bo Mattias Kumm,
‘Constitutional Democracy Encounters International Law: Terms of Engagement’ in Sujit Choudrhy
(ed), The Migration of Constitutional Ideas (CUP 2007) 258. Buau nucto taka Franz C. Mayer and
Mattias Wendel, ‘Multilevel Constitutionalism and Constitutional Pluralism’ in Matej Avbelj and Jan
Komarek, Constitutional Pluralism in the European Union and Beyond (Hart 2012) 134.

18 Miguel Poiares Maduro, ‘Contrapunctual Law: Europe’s Constitutional Pluralism in Action” in Neil
Walker, Sovereignty in Transition (Hart 2003) 505: “There can be no competing sovereignties between
the states and the EU but just a pooling, sharing or limiting of state sovereignty”.

1 Bunu, Ha npumep, YCI, Judgment of 12 October 1993 2 BvR 2134, 2159/92 Maastricht [1993]
BVerfGE 89,155; [1994]. See also Jaklic (n 13) 3; Barents (n 9) 434.
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yCTaBU M, HA KPajoT, TOKMy THE ja nMmaar cynpemarujara. CinencTBeHo, KiIyJHaTa
KapaKTEePUCTHKA HA HAIIMOHAIHUOT KOHCTUTYI[MOHAIIN3aM, BCYIITHOCT, € CylpeMa-
THjaTa Ha YCTaBOT, HEIITO IITO TPAIUIIMOHAIHO € MOTBPACHO KAKO CYIITHHCKH BO
BHATPELTHO MHTETPUPAHUOT M KOXEPEHTEH MPaBEeH MOPEIOK.

TakBoTO IieauIITe He Oemie camMo e Ol aKaJeMCKHUTE J1e0aTh, TyKy Hajie
CBOE 3HAYajHO MECTO, UCTO TaKa, U BO MPAKTHKATa Ha HEKOM YCTaBHHU CYJOBHU, HAKO
OM MOXKEJIO J1a ce TBP/IH JIeKa BAKBOTO TBPJICHE 32 YCTABHHUTE CY/IOBH, BCYIIIHOCT, CE
W3BaZICHU O]l TOIIMPOKUOT KOHTEKCT M CYLITUHCKHOT JIyX Ha caMuTe omiyku. Toa
ITO MOXe Jia ce 3a0esexkn Bo oBHE OMIyKH, 0cobeHo Cojy3HHOT yCcTaBeH Cyll Ha
T'epmanuja (VCT), e neka BO UCTO BpeMe Ce laBaaT apryMeHTH JieKa cyrnpeMaTHjaTa
Ha npaBoTo Ha EY moxe na 6une npudareno equnctBeHo nokonky EY ce Tpan-
cdopmupa Bo peaepaina apsxasa’’. Cenak, o/ CyJIOBUTE C€ 04€KyBa Ja I'0 IIOYMTYBa-
aT HajBUCOKUOT MIPaBEH akKT, yCTaBOT, OM/IejKH, OJ] aCTIEKT Ha BHATPELIHUOT MOPEIOK,
MPEJIeBaHTHO € KaKBa MOCIEeIUIA Ke TIPEIM3BUKa MTPEKPINYBakHETO HA MeTyHAPOTHO-
TO TipaBo wiu npaBoto Ha EY. Cé noneka ce mocramnyBa BO COMTACHOCT CO BHATPEIII-
HUOT MPaBEH IOPEIOK Ce CMETa JIeKa € Ha CUTYpHa TEPUTOpPH]a.

Bropoto ctakame, uaejata 3a eBpOICKHOT MOHH3aM?!', € MOHUCTHYKO TJie-
JUIITE 32 OIHOCOT MET'y MIPaBHUTE MOPEOLIN KO MPETIOCTaByBa JIeKa MOCTOU CANH-
CTBEH XUEpapXHCKU MHTETPUPAH TPaBeH MOPEJOK KaJie MTO HAjBUCOKOTO MECTO €
pesepBupano 3a npaBoTo Ha EY. Ha 0Boj HauMH ce KOpHCTH MUpaMuiaTa Ha MpaBHU
akTi 1 HOopmH Ha Kemsen? u ce mekmapupa aeka mpaBoto Ha EY e Grundnorm u
HAIMOHATTHHUTE TIPABHH MOPEIONH CE MOAPEACHH, BKIIyUyBajKU TH U HAIIMOHATHUTE
yCTaBH CO IITO, BCYIIHOCT, CE Tpe/iaBa HUBHATa aBToHOMHja>. Crioper BaKBOTO Ivie-
JUITe, npaBoto Ha EY He e 00MYHO mpaBo Koe Mpou3IieryBa o1 Mel'yHapOJICH JI0T0-
BOp, TYKY, KaKo pe3y/aTaT Ha CylpaHalMOHAIHHOT KapakTep, KOj BO OJpeaeHa Mepa
€ caMOIIPOIIACeH, CO BOCMOCTAaBEHA MOJIUTHYKA BpCKa Mel'y HaponuTe Ha EBpora, a
BO CIIPOTHBHOCT CO 3aBHCHOCTA OJ] COINIACHOCTA HA 3eMjUTE WICHKH !, ¥ YHja MMpH-
MC€Ha BO PaMKUTC Ha 3eMjI/ITe YJICHKHW HC M3MCKYBA ,,JOMAlIHO [MOCPECAHUIIITBO 6a31/1-
paHo Ha yCTaBOT Wi npepaboryBame . TTopaau Toa, mpaBoto Ha EY 3aciyxkysa
roceOeH cTaryc koj Tpeda ja Ouje nepiuiMpad Kako YCTaBeH 10 CBojaTa MpUpoJa.
OBa 3Ha4M JeKa HajBUCOKHOT MPABEH aBTOPUTET CE HAaora Ha €BPOIICKO HUBO M CO
npaBoTo Ha EY kako aBTOHOMEH MpaBeH NOpeIok*® koj Ou Tpedaso 1a nmMa mpumMap-

20 3a cimynu aprymenTH, Buan Jaklic (n 13) 1-2.

21 3a moBeke JeTaid OKOJIy BakBOTO mieauimnre, Buau Mattias Kumm, ‘Who is the Final Arbiter of
Constitutionality in Europe? Three Conceptions of the Relationship between the German Federal
Constitutional Court and The European Court of Justice’ (1999) 36 Common Market Law Review 351,
353 -362; Burchardt (n 10) 67-100; u Jaklic (n 13) 3-4.

22 3a monusmor, Buau Hans Kelsen, General Theory of Law and State (Transaction 2006) 363-380.

2 Tloeke Bo Barents (n 9) 432-433; u Jaklic (n 13) 3.

24 Maduro (n 18) 504; u Jaklic (n 13) 3.

» Rosenfeld (n 2) 418.

26 BapeHTc ro euHHUpa BaKBHOT aBTOHOMEH CTAaTyC Ha MPABHHOT MOPEIOK Ha CICAHHOB HavuH: “In
principle, a legal order is self-referential system, that is a system in which the creation, validity, appli-
cation and interpretation of a legal rule depend exclusively on the order of which that rule constitutes
a part”, Barents (n 9) 426, u nonaramy TBpau aeka: “if the self-referential character of a legal order is
complete that order is according to itself, autonomous: the law in that order is the only law of that order”
Barents (n 9) 427.
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HOCT BO O/IHOC Ha HAI[MOHAJIHMOT Ha HauYMH KOj € yTBPJCH Bo mpakTukara Ha ECIT?.
ApPryMEHTHUTE 32 BAKBOTO TBP/ICH-E CE MPETEKHO MOBP3aHN CO OCHOBHUTE MPHYUHHI
3a MHTerpalyjara u MPUHIHUIIOT Ha BIIA/ICCHETO HAa MpaBoTo®®. MIMeHO, OKOJIKY He
MOCTOU CTPOTO MOYHUTYBAEC Ha HAJBUCOKHOT IPABEH aBTOPUTET Ha mpaBoTo Ha EVY,
TOTAI [ETMOT MPOEKT Ha €BPOIICKaTa MHTETpalfja ke Ou/e TOBEICH BO Ipaliame.
YaudopmHara npuMeHa 1 TOJIKyBambe Ha ipaBoTo Ha EY e Bo cpeaumTeTo Ha cymnpe-
MaTHjaTa ¥ CEKOe OTCTAITyBamke O] Hea Ke ja 3arpo3u KOXEPEHTHOCTA U €IMHCTBOTO,
Kako ¥ IpaBHATa CUTYPHOCT Ha MPaBHUOT HOpeaoK Ha EY.

JlBeTe chakama ce COOUyBaaT Co HEKOJIKY CJIa00CTH KOM U IIpaBaT Mel'yceOHO
UCKITyYHMBHU U CEKOj KOH(IIUKT IoMery HUB € HermoMHpiuB. Kako pesynrar Ha oBue
c11aboCTH, THE C€ HEYBEPIIMBH BO OTHOC HA HUBHATa JECKPUITUBHOCT M HOPMATHB-
HOCT 3a OJJHOCOT Mery JiBaTa MpaBHH Mopenoka’. BakBHOT 3aKiTydoK Haj1o0po Mo-
XKe Jla ce WIIyCTpUpa MpeKy KpaTko o0jacHyBame 3a IIIaBHUTE JIMHUN BO CYIUPOT Ha
apryMEHTH KOH Ke ce MpejiodaT 0e3 HUBHO aHAITM3Uparhe, a KO Ce MIOBP3aHU CO OT-
CYCTBOTO Ha JIEMOKPATCKH JISTUTUMHTET Ha TBPACHETO 3a CyIIpeMaTHja Ha IPaBOTO
Ha EY, (He)aBTOHOMHHUOT KapakTep Ha mpaBoTo Ha EY u 3aBucHOCTa 071 cormtacHOoCTa
Ha Jp>KaBHTE.

Cropen cakameTo 6a3upaHo Ha JAPKABHUOT CYBEpEHHUTET, IPAaBHUOT IOpe-
1ok Ha EY He Moxe na ce TBpIM JeKa € aBTOHOMEH IPaBeH MOPEIOK eMaHIUITH-
paH o Mer'yHapoIHOTO MPaBo, HO M OJ] COTIACHOCTa Ha IP’KaBUTE, 0COOCHO MOpaIu
TOA IITO JIOTOBOPHUTE 32 OCHOBAKC M HUBHOTO MEHYBAI-€, CIIOPE]] CAMHTE OJpeIOH
Ha JoroBopute®’, ce AUPEKTHO 3aBUCHHU O] COIIACHOCTA Ha JP)KABUTE BO OIHOC Ha
HUBHOTO YCBOjyBam€ U BIETYBambe BO cuiia. Ha 0BOj Ha4UMH ce 3a4yByBa MO3UIHjaTa
Ha 3eMjUTE WICHKH KaKO TOCIIOJapH Ha JOTOoBOpHTE. Bo 0Baa cMucia, eBpOICKHOT
MpaBeH MOPEIOK U3BUPA OJ HALIMOHAIHUOT MPaBeH MOPEAOK BP3 OCHOBA Ha Cympe-
Marujara Ha HaIlHOHAJTHHUTE YCTaBH, JIOJICKa CIIPOTUBHOTO HUKAKO HE MOXe Ja OuJie
Clly4aj MopajM LITO Ce HerMpa MOKHOCTA 3a cynpemaruja Ha npaBoto Ha EY. OBoj
apryMeHT € JONOJHUTEIHO MOTKPEIeH CO apryMEHTOT MOBP3aH CO JEMOKPATCKHOT
JIETUTUMHTET’' KOj IO MCTaKHYBa (haKTOT JIeKa HE TIOCTOM EBPOIICKH JEMOC H JieKa
07IBaj MOCTOM JIMHK CO I'pafaHUTe Ha 3eMjUTe WICHKH, nopaau mro EY koHcTaHTHO
CTpaja Of XPOHHYEH IeMOKPATCKH Ne(PUIIHT.

[IpoTHBaprymMeHTOT Ha €BPOINCKUTE MOHHMCTH € JieKa MaKo COIIacHOCTa Ha
JpKaBUTE € MOTpeOHa 3a Koja OMIIo M3MEHa Ha TOTOBOPHUTE??, TIOCTOjaT & TOToIeM
Opoj mpaiama KOu ce Peryaupaar npeKy JITUCIaTHBHA MpOoLeIypa Koja H3UCKyBa
KBaJM(PUKyBaHO MHO3UHCTBO M MPEKY 3acHiieHa yiora Ha EBpOINCKHOT mapiaMeHT.

YTCJEU Costav. E.N.E.L. (n 12); CJEU Case C-11/70 Internationale Handelsgesellschaft mbH v Einfuhr-
und Vorratsstelle fiir Getreide und Futtermittel, Judgment of 17 December 1970, ECLI:EU:C:1970:114.
28 Julio Baquero Cruz, ‘Legal Pluralism and Institutional Disobedience in the European Union’ in Matej
Avbelj and Jan Komarek (eds), Constitutional Pluralism in the European Union and Beyond (Hart
2012) 252-254.

¥ Buan Mattias Kumm, ‘The Jurisprudence of Constitutional Conflict: Constitutional Supremacy in
Europe before and after the Constitutional Treaty’ (2005) 11 European Law Journal 262, 274.

3 Bunu uieH 48 oyt koHconmuanpanara Bepauja Ha JloroBopor 3a EBpornckara Yauja [2008] OJ C115/13.
31 Kumm, Jurisprudence (n 29) 274ff, koj ce moBuKyBa Ha apryMeHTOT HapeueH ,,Hue Haponot ‘(“We the
People’).

32 Buaum, UCTO Taka, 3a MPaBOTO Ha MCTAIyBame W TpacwmeTo Ha EY-o6Bpckure mortoa Bo Daniel
Halberstam, ‘Systems Pluralism and Institutional Pluralism in Constitutional Law: National,
Supranational and Global Governance’ in Matej Avbelj and Jan Komarek (eds), Constitutional
Pluralism in the European Union and Beyond (Hart 2012) 98.
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Taka, BO3MOXKHHU Ce CUTyalliy BO KOM HEKOW 3€MjH WICHKHU KOM IJiacaje MPOTHUB Of-
pElleH akKT, cernak, JAa ce 00Bp3aHu Jia TO MMOYUTYBaaT U NpuMeHyBaar. JlonoiaHuTern-
HO, mpaBoTo Ha EY ce mpuMeHyBa qupeKkTHO IpuToa 0e3 morpeda o1 mocedHa ycras-
Ha aBropu3aiuja. Jlomeka 3a npuMapHoTO npaBo Ha EY comtacHocTa Ha IpikaBUTE
€ CeKako MoTpedHa, 3a CEKYHJAPHOTO MPaBO TOA HE € CiIydaj. BakBHOT apryMeHT
€ JIOTIOJIHUTEIHO TOTKPEIeH CO Toa JIeKa Mako 3eMjUTe WICHKH Ce TrOClofapH Ha
JIOTOBOPHTE, CEMAaK, THE HUTY TO U3MEHHUja WM YKHHAA IPUHITMIIOT Ha IPUMAPHOCT,
OZHOCHO NPHOPHUTET, Ha MpaBoTo Ha EY Kako mrTo e Beke J0Jiro BpeMe yTBPACHO
toa co npakcara Ha ECII*’. Tue nmaa HEKOJIKY MPHIMKH 33 TAKBO HEINTO, HO BaKBa
M3MEHA HUKOTAIll BUCTHHCKU HE CE€ HAjje Ha JHEBEH pell. JIOKONKy MpaiiameTo Ha
CyIipeMaTHja € MperyIITeHO Ha HAIIMOHAHUTE ITPaBHU ITOPEOIU 1 3aBUCH O] HUB,
TOTaI TOJI TAKBH OKOJIHOCTH CEBKYITHOTO €JIMHCTBO Ha paBoTo Ha EY ke Ouje Te-
KO BO3MOXKHO J1a C€ OIpKH OUIejKH COOpKMHATA M ON(aToT Ha TaKBaTa CynpeMarija
IIEJIOCHO K€ 3aBHCH O] YCTaBHUTE Ha 3€MjUTE UIEHKN>*,

CyMupajku 'Y IJIaBHUTE apryMEHTH Ha TPaIUIMOHATHATE chakarmba, MOXKe J1a
ce 3aKJIy4H JieKa MOCTOjaT 3acJHHYKN KapaKTEPUCTUKU KOH IIEJIOCHO TH Pa30TKpH-
Baar cabOCTUTE MITO JaCHO YKA)KYBaar JIeka M JIBETE CIIPOTUBCTABEHH U EKCTPEMHH
MO3HILIMU HE CE COOIBETHO JAMMEH3MOHHMPAHU 3a CeramrHara peamnHocT. Hury emxHo
oIl mBeTe cdakama He MOXKE IIEITOCHO M MPEIU3HO Ja TO OIMHUIIE MTOCTOJHHOT OTHOC
Mery MpaBHHUTE MOPEIOIM KOj, UCTO TaKa, ja BKIy4yBa IpakcaTa Ha COOJBCTHUTE
CyACKHW MHCTAHIWH, 0co0eHo Ha HAaIlMOHAJIHUTC YCTaBHU CYyJOBHU. Bxomanu Bo POBO-
BUTE HA XHEPAPXUCKOTO PE30OHHPAE, TUE HE Ce CIOCOOHU Jia U3BeIar ceorndareH
apryMEHT Koj Ke MOXe J1a CO3/1a/ie pell MoMery MpaBHUTE MOPEIOIH IITO, BCYIIHOCT,
¢ OCHOBHarTa IIeJ1 Ha JBere chakama®. Bo curyarmja Bo Koja qBere cdakama MMa-
aT eJHAKBO YBEPJIMBY M BaJHJHU TBPJCHA 32 HAJBHCOKUOT MPABEH aBTOPHUTET, HE
IIOCTOjaT 00JeKTUBHY KPUTEPUYMHU KOU OM TO MPECEeKIIe ja30JI0T Ha aBTOPUTATHBCH
HA4YMH BO CJIy4aj Ha OTBOPEH KOH(IMKT IoMery BakBUTE TBpeHa*®. Bo oBaa cmuc-
Jla. CeKoja O Xuepapxuckute cakarma, BCyITHOCT, TO HETUPa IMOCTOCHETO Ha J[Ba
ABTOHOMHHU MPaBHU Mopeioka, Ha EY u Ha 3emjute wieHku. EMHOCTaBHO TeopeTcKu
HE € U3BOJUIMBO JIa [IOCTOU COCTOj0a BO KOja K€ IIOCTOM CYIIpeMaTHja Criopest Koja 1mo
ne(UHAIAja €THUOT TIPaBeH TMOPEAOK € MTOAPEICH Ha PYTHOT, a IIPUTOA 1A ja 3ap-
KM CBOjaTa aBTOHOMHja, KaKo IITO € CJIy4ajoT BO OBOj MOMEHT. 3a mpaBoto Ha EY na
rMa HecropHa 1 HeJjBocMuclieHa cynpematrja EY 6u tpebaiio ia ce Tpanchopmupa
BO eJicH BUJI peiepaiHa AprkaBa, HEellITo IITO He € MOMMIIMBO HUTY 32 MoJialieuyHa 1/l
nunHa. On apyra crpana, npaBoto Ha EY u uHTerpanyjara Hema aa Moxe aa ce pas-
BHBaaT BO paMKHUTE Ha TPaJUIHOHAIHUTE cakama KOU ce KpajHO HePIeKCHOMITHO

3 3acrarmHMANMTE HA JP)KABHHOT CyBEPEHHTET TBPJAAT J€Ka HMPHUHIHUIOT HAa MMPHUMAPHOCT HE € TOJIKY
jaceH u Jieka 3a moTpeduTe Ha HUBHUTE ITPABHHU MTOPEIOLH € TOBOJIHO TOA LITO YCTABHUTE CYJIOBH jaCHO
TH U3pa3uiie CBOMTE pe3epBH. BecTHHT, o Apyra cTpaHa, apryMeHTHpa JeKa 3eMjUTe WICHKH BO HCTO
BpeMe CTaHalle ,,FOCIIoIapu‘‘ 1 ,,CIyTU  Ha TOTOBOpHTE, BUAM Vesting (n 5) 54.

3 Barents (n 9) 430, u nocrnenuUYHO 38 KPUTHKUTE Ha YCTABHUOT IUTypan3aM BO 0Baa CMHCIIA, BU/IH
Bo Julio Baquero Cruz, ‘The Legacy of the Maastricht-Urteil and the Pluralist Movement’ (2008) 14
European Law Journal 389.

35 Walker (n 4) 373ff, koj roBopH 3a OTCYCTBO Ha ceor(aTeH METAIPUHIUIT KAKO TOj Ha JP)KABHHOT
CYBEpPEHUTET, BCYLITHOCT, BOJM KOH HEpeJl Ha MOPEIOLHUTE.

3¢ Barents (n 9) 435.
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nocrasenun’’. [Topajiu T0a, CEKOE PUTHAHO XHEPAPXUCKO chaKkame ¢ CYIITHHCKH He-
aJICKBAaTHO U yIaTyBa Ha Tpararme 110 alTepHaTHBHY Chakama U TCOPHH. YCTaBHHOT
IUTypain3aM MpeTcTaByBa HajpeanHaTa alTepHaTHBA U TOj C€ HAaola BO CPEMILTETO
Ha MpOMeHaTa Ha mapaaurMara Bo EBpomna’®.

3. YeraBauor miaypaiausam u EY

WuTepecHo e na ce 3abeiexu Jieka MpaBHUTE TEOPETUYapU MHOTY TOBEKe
UM ,,po0yBaa‘“ Ha TpaJAUIMOHATHUTE TEOPHU U c(akama OTKOJIKY COOJBETHUTE YC-
TaBHU CY/IOBU Ha 3€MjUTe WIEHKH. Mako MpUIMdHO pEeTKH MOPaJH TOA IITO PEUUCH
W HeMalle MpuMepH, mpej ce, mopaau ondaroT Ha npaBoto Ha EY Bo mMunaroTo,
cemnak, YcraBauoT cyd Ha Urtanmuja (YCH) u Cojy3HHOT ycTaBeH cyn Ha [ 'epmanuja
(YCT') npexy HMBHATa IPaKTHKa [TOYHAA Jja MAHU(PECTUPaaT MOCTEIICHO HAITYILTamhe
Ha PUTHIHUTE JAYaJIUCTUYKH MO3HMIMHN U MPEMHHYBamke KOH IUTypanu3aM. Baksara
TEH/ICHIIMja MOXKe J1a ce 3abenexu npeky 3onanre (Solange) noxrpunara Ha YCI 3a
eKBMBAJICHTHA 3alITUTA HAa pyHJaMEHTAIHUTE [TPaBa U JJOKTPUHATA HAa KOHTPAIUMHU-
TH (controlimiti) Ha YCH*°, BakBara akaieMCKa HHEPTHOCT KOHEUHO Oelire pa3dreHa
cO ywlITe eqHa 3HayajHa oaayka Ha Y CI' Bo mocramnkara Ha KOHTpoJia Ha yCTaBHOCTa
Ha JloroBopot oxg Mactpuxt. [Ipexy oBaa omryka, BcymHocT, YCI ja wHUIIMpatIe
nebarara 3a YCTaBHHOT IUTypajin3aM Koja c€ yiure Tpae.

37 Nick Barber, The Constitutional State (OUP 2011) 166, koj ro ananusupa npo6iaemMor 3a npudakarme
Ha UHAIHOCTA O] CTpaHa Ha Pa3IMYHNTE HALMOHAIHY M €BPOIICKATa jypHCIUKIHja. Buiu, ncTo Taka,
Mayer and Wendel (n 17) 136 u Barents (n 9) 428.

3% Buau Bo Kumm Jurisprudence (n 29) 282ff. KomeHTupajku ro Gp30TO IIMPEHE HA yCTABHUOT
rypanmusam, Bajmep tBpan neka: “Constitutional pluralism is today the only party membership card
which will guarantee a seat at the high tables of the public law professorate...I have begun to wonder:
[s there anyone out there who is not a constitutional pluralist?...what begins as heterodoxy becomes
prevailing orthodoxy, in the case of constitutional pluralism suddenly emerges as hopelessly politi-
cally correct” Joseph H. H. Weiler, ‘Prologue: Global and Pluralist Constitutionalism — some doubts’
in Grainne de Burca and Joseph H. H. Weiler (eds), The Worlds of European Constitutionalism (CUP
2011) 8.

3 FCC Judgment of 29 May 1974 BvL 52/71 Solange I [1974] BVerfGE 31, 145; FCC Judgment of
12 October 1993 2 BvR 2134, 2159/92 Maastricht [1993] BVerfGE 89,155; [1994], ICC Judgement
of 27 December 1973 Frontini v Ministero delle Finanze, in Andrew Oppenheimer, The Relationship
Between European Community Law and National Law Vol 1 (CUP 1994) 640; and ICC Judgement
of 8 June 1984 Spa Granital v Amministrazione delle Finanze dello Stato in Andrew Oppenheimer,
The Relationship Between European Community Law and National Law Vol 1 (CUP 1994) 651.
JloktpuHara 30yaHre Ke CIyXM Kako HHCIHpaluja u npuMep 3a nonosute npecyau Ha ECUIL, Case
45036/98 judgment of 30 June 2005, Bosphorus v Ireland [2006] and the CJEU in Case T-315/01 Kadi
v Council and Commission [2005] ECR 11-3649. 3a HemTo NOMHAKBO BUAYBame 3a ciay4ajor Kamm,
Buzu Bo Halbstream (n 11), koj TBpzu nexa Cynot He ja ynmoTpedu JOKTpHHATa HaKo Tpebarre Kako MTo
ro ctopu Toa AI' Mamypo Bo cBoeTo MucIieme BO 0BOj IpEMET.

4 Matej Avbelj and Jan Komarek (eds), ‘Four Vision of Constitutional Pluralism’, EUI Working Paper
Law 2008/21, 11, 23. BakBuoT mpucTar e cje[eH Ol CTpaHa Ha TOBEKe yCTaBHM CylIOoBH Bo EBpoma,
ocobeHo onue Bo Llentpanna u Bo Mcroyna EBpona. Moxe fa ce ynari Ha 0COOCHO MHIMKATHBEH
LIUTaT BO OBaa CMHCIIA Ha YcTaBHHOT TprOyHau Ha [Tosicka Bo ofutykara 3a [Ipucranauor gorosop: “The
concept and model of European law created a new situation, wherein, within each Member State, auton-
omous legal orders co-exist and are simultaneously operative. Their interaction may not be completely
described by the traditional concepts of monism and dualism regarding the relationship between do-
mestic law and international law. The existence of relative autonomy of both, national and Community,
legal orders in no way signifies an absence of interaction between them. Furthermore, it does not ex-
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Toxmy enen Tpyn Ha Hun Mekkopmuk (Neil MacCormick)*! Bo koj, Beym-
HOCT, ce Opanernre npuctanot Ha Y CI' Bo ciyuajot Macitpuxiti v ce apryMeHTHparie
BO KOPHCT Ha M3JPKaHOCTa Ha PE30HHPAETO KOe ja pa3OpaHyBa CTpydyHaTa M Ha-
y4Hara jaBHOCT Ha JIBETE CTpaHM Ha Jebarara. MEKKOPMHUK, BCYITHOCT, TO MTOTBPIH
MOCTOCHHETO YCTABEH IUTypan3aM HaKko He MOJ TOj Ha3HB.

YCTaBHUOT IUTypalin3aM ce MOTIHpPa Ha JIBe OCHOBHHU mpeTnoctaBku®. I1pBo,
KOHCTUTYIIMOHAJIM3MOT Kako HOpPMaTHBHA TEOpHja HAa MOKTa HE € IBPCTO IOBp3a-
Ha CO JprKaBaTa M MOXKe Jla TIOCTOM HaJIBOp O Ip»kaBara. Ha oBOj Ha4MH ce mper-
ImocTaByBa AC€Ka KOHCTUTYHHOHAJIM3MOT MOXE Aa IIOCTOU BO APYTH IMOJUTHUYKH €H-
TUTETH PA3IMYHU OJl ApkaBaTta. BTopo, ycTaBHHOT quckype Bo EY e MHOry mopas-
BHEH BO criopezi0a co Koj OMIo APYT TUCKYPC HA MEI'YHAPOIHO HUBO, MOPAIU IITO
ce IIPETIOCTaByBa JIeKa IIOCTON €BPOIICKH KOHCTUTYIIMOHAIN3aM CO, BO HajMaa pa-
Ka, TAKAHAPEUeH TEHOK yCTaB, Mpej c€ Bo QyHKIMOHANMCTHYKA cmucna. Ox npyra
CTpaHa, MOCceOHOTO HMBO HA XOMOTCHOCT, KAKO U WHUIIMjaTHATa, HO W TIOCIIe0Ba-
TEIIHAa MaTepyjaHa KOHBEPreHIHja momMery 3emMjure wieHk Ha EY, a mox okoiHOCTH
BO KOM HeMa (hopMajiHa OCHOBA 32 TaKBa KOHBEPIeHIIU]a, CO3/1aBa CUIIHU apTyMEHTH
3a TBp/ICH-E JIeKa yCTaBHHOT IUTypajin3aM ¢ HajcoonBereH 3a EV+. Mako moxkeme 1a
3a0eJie’)KuMe MHOTY TIPUMEPH Ha IUTypajii3aM BO MEI'YHApOJAHUOT MPaBeH NOPEIOK 1
Ha Op30 pa3BUBabE HAa aKaJeMcKara qedara BoO KOPHUCT Ha eHa WK Apyra ¢opma Ha
IpaBeH IuTypanu3am, cenak, EY mMoxe c10001HO Aa ce onpeaenay Kako HajcooABET-
HOTO MECTOTO Ha parame Ha TeopHjaTa Ha YCTaBHHOT ILTypaau3aM*,

OTTpruyBajku ce O TPaAMIHOHAIHUTE TEOPHH, YCTABHHOT ILTypalii3aM
MpeTCTaByBa MPOMEHA Ha apaJurmMara npeky Koja ce JaBa Hajao0pa I1eCKpUITHBHA
1 HOpPMaTHBHA paMKa 3a OZIHOCOT Mel'y HAllHOHAIHKOT U NTPaBHHOT Hopeok Ha EVY.
OBaa TeopHja ' HAIMHUHYBA MPEYKUTE KOU CE IMOBP3YBaaT CO CIEIOTO CIIE/CHEe Ha

clude the possibility of a collision between regulations of Community law and the Constitution”, PCC
Judgment of 11 May 2005, K 18/04, Poland’s Membership in the European Union (The Accession
Treaty) para 12, Available at: http://trybunal.gov.pl/fileadmin/content/omowienia/K 18 04 GB.pdf

41 Neil MacCormick, ‘The Maastricht-Urteil: Sovereignty Now’ (1995) 1 European Law Journal 259.
# JloduuH mpe3eHTHpa TPH HPETIIOCTABKH, WK KaKo LITO TOj MM HapeKyBa 00elekja Ha yCTaBHUOT
[UTypan3aM: TEMEUTE Ha TIOJIUTUYKHOT aBTOPHTET JISKAT BO YCTABOT; BO KOHTEKCTOT Ha EY momutiy-
KHOT aBTOPUTET € aBTOHOMEH Ha CyNpaHal[IOHAIHO HUBO KAKO M Ha HAL[MOHAJIHO HUBO U HE MOJKE J1a Ce
MPETCTAaBH BO XMEPAPXHUCKH PAMKH; U OPA/IH OBA, MPAIIAKETO Ha BPBHUOT aBTOPUTET € HIIH OCTABEHO
OTBOPEHO (paJMiKalieH IUTypalli3aM) WIH PEHMHTETPHUPAHO BO YHUBEP3aJIHHOT MOPEIOK Ha YCTABHHTE
HNpUHIUNY (TUTypajk3aM BO paMKHTE Ha MeryHapoaHoTto mpaso). Martin Loughlin, ‘Constitutional
pluralism: An oxymoron?’ (2014) 3 Global Constitutionalism 9, 22.

“ Rosenfeld (n 2) 422-424: “[W]hat is required, ultimately, to preserve cohesiveness and unity in a plu-
ralist polity, therefore, is some combination of formal and material points of convergence. The formal
would reflect an acceptance of the function of the prevailing constitutional and legal order as a means
to settle issues over which no material agreement among the plurality of competing views within the
polity seems possible. The material points of convergence, on the other hand, result from a normative
commonality or overlap that spreads across a vast majority of competing normative outlooks within the
polity.” 422. Buau ucro Bo Halberstam (n 34) 101, koj ja ucTakHyBa 3aeMHaTa OTBOPEHOCT M 4yBCTBOTO
3a 3aeIHMYKA LIeJ — crofenieHa yinora Bo EBpoma; Nollkaemper (n 6) 74-75; Neil Walker, ‘Reconciling
MacCormick: Constitutional Pluralism and the Unity of Practical Reason’ (2011) 24 Ratio Juris 369,
377-378, Ho crnopenu co Neil Walker, ‘Constitutionalism and Pluralism in Global Context’ in Matej
Avbelj and Jan Komarek (eds), Constitutional Pluralism in the European Union and Beyond (Hart
2012).

* TokMmy mopajgu OBa, MPAaBHUOT IUTypajln3aM € BEpPOjaTHO MOCOOJBETEH 3a NIIOOATHHOT KOHTEKCT,
Jofeka B0 EBpoma ycTaBHHOT Iuypain3aM € MOTOfieH IOPaau MOCTOCHETO Ha TBPACHE 33 YCTaBeH
aBroputeT oz ctpaHa Ha EY. 3a canunu craBosu Buau Weiler (n 40) 12.
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€/IHa OJ] JIBETE €JIHAKBO BAJIMHU W JICTHTUMHU TBPJICHA 32 HAjBUCOKHUOT MPaBEH,
OJTHOCHO YCTaBEH aBTOPHUTET BO EBporia Ha Ha4YMH IITO THE CE IOMHUpPYBaar MpPEKy
XOPU30HTAJIEH OHOC Mery MPaBHUTE MOPEAOIH YIITE TO3HAT KAKO XETePapXUCKH
onHoc. CIIPOTUBCTaBCHHUTE TBPJICHA 3a YCTABEH aBTOPUTET MPOU3JIECTyBaar OJf aB-
TOHOMHH H OJIBO€HH, HO, CeNaK, MPaBHU MOPEIOIN KOU JISTYMHO C€ MPEKIOMyBaaT
MOpajI¥ IIITO OATOBOPOT Ha MPAIIakeTO Ha HAJBUCOKOTO MPABHO MpaBuiio Tpeda ja
OCTaHE OTBOPEHO OMIICKH HE MOCTOjaT 00jeKTUBHU KPUTEPHUYMH BP3 OCHOBA Ha KOH
MOJKE JIa C€ YTBP/IM aBTOPUTATUBEH MPABEH OTOBOP KOj OM MOYKEI 1a BAXKH BO CUTE
cydan®. Ha 0BOj HauMH ce OBO3MOXKYBa MPABHUTE TOPEIOIH J1a KOET3UCTHPAaT
0e3 mpuTOa a UCKIY4yBaaT MOCTOCHE Ha JIPYTUTE MOpEaond Ha ucto HuBo*. Co
1IeJT BaKBaTa OTBOPEHOCT M (WICKCUOMIIHOCT Jia HE C€ IPETBOPU BO Xa0C MJIM aHap-
xuja*’, ycTaBHHOT IUTypajin3aM yraryBa Jieka HHCTUTYIIHOHATHUTE aKTEePH, PE Ce
HajBUCOKUTE CYJICKA HHCTaHIMY, TpeOa J1a ja MpU3HaaT HOBaTa PEaTHOCT MPEKyY pas-
BHBAILC MPHUCTAI Ha Mer'yceOHa TIOYUT U YBAKYBAIE CO TIOCTOjaHa MHTEPAKIIHja U
JIUjaJior 3a J1a ce 00e30e/11 eMHCTBO U KOXEPEHTHOCT BO €BPOIICKHOT IIPaBEH MPOC-
top*. Cropesi yCTaBHHOT TUTypaiin3am, €IWHCTBOTO MOXE Ja Ce OCTBApH IPEKY
xetepapxuja*’. Bo ciy4aj Ha HEMOMUPIIUB KOH(IUKT, KOHCYHOTO pa3pelnyBarmbe Ke
OuJie BO3MOXKHO CMHCTBEHO IMPEKY MOJIUTUYKU MEPKU OWJICjKU MpaBHATA TEOPHja
HE MOXKE 712 JaJie KOHEYHO M €IUHCTBEHO perneHne’.

Bp3 ocHOBa Ha HaBeJCHOTO, MOXKE Jla CE YTBPJAT HEKOJIKY (yHIaMEHTAITHH
KapaKTePUCTUKU HA YCTaBHHUOT IUTypajiu3aM. Tue ce: MOCTOCHE Ha MOBEKE aBTO-
HOMHH, OJIBOCHHU IPAaBHH TOPEJONN KOW CE€ BO MOCTOjaHa MHTEPAKIIHja; XOPH30H-
TaJHaTa MOCTAaBEHOCT Ha MPABHUTE MOPEJIOIM; U 3aeMHATa MOYUT U YBaXKyBambe
romery ipaBHUTE ropeaoiu. OBre MOPEIonHr ce MOCTAaBeHH BO €IHa XeTepapxuja
KOja jaCcHO yrnaryBa Ha morpedara oJ] IOCTOCHE CTaB Ha Mel'yCEOHOTO IOYUTYBAKHE U
YBa)XKyBarhe¢ BO PAMKHUTE Ha ITPaBHHUTE Mopeaoiu. [Ipexy oBrue KapakKTepUCTUKH jac-
HO MOXKaT Jia ce paz0epar IeCKPUIITHBHUOT M HOPMAaTUBHHUOT acCleKT Ha YCTaBHHOT
[Ty pain3am.

3.1. IlaypajsiHOCT Ha PaBHUTE MOPeAOIH

VYcTaBHMOT IUTypajiu3aM He OTCTalyBa JPacTUYHO Off OCHOBHUTE Ha KOU Ce
MOTIIMPAaT CIPOTHUBCTaBeHUTE c(akama, HO, CEMaK, Toa MPOMOBHPA TOWHAKOB TI0-
IJIe/l KOj TH aJanTupa Ha HOBaTa PeajHOCT Koja moctou Bo EBpomna’’. Mako moxe
Jla ce 3eMe Kako TOYHO TBPACHETO JIeKa MMOYeTHATa OCHOBA Ha IUTYPaU3MOT MOXKE
Jla ce JIONKpa BO JyaJIu3MOT, BO CMHCIIA JIeKa C€ TPETIOCTaByBa IMOCTOCHE OBO-
€HH TPaBHU MOPENOIH, CEMaK, yCTABHUOT IUTypaln3aM CYIITHHCKH C€ Pa3lInKyBa

# MacCormick (n 41) 265-266.

46 Neil Walker, ‘Idea of Constitutional Pluralism’ (2002) 65 The Modern Law Review 317, 346.

47 Walker (n 4) 390, oGjacHyBajku ja cuiiHara popMa Ha rutypanusam, nuirysa aeka: “Under this per-
spective, the new state of nature is no longer an anarchy of formally identical states but an anarchy of
highly differentiated units and nodes of legal authority”.

8 Bunu moceGHO 3a MPUHIMIKATE Ha KOHTparyHKT Bo Maduro (n 20).

# Avbelj and Komarek, Four Visions (n 40) 13.

3 MacCormick, Maastricht (n 41) 265-266 and Kumm, Jurisprudence (n 31) 293. 3a noseke Bo 0jHOC
Ha pas3JinKara Mery MOJMYKUTE U IPaBHUTE PEIICHN]ja Ha BAKBUTE KOHQIUKTH, BUI Bo Matthias Klatt,
Die Praktische Konkordanz von Kompetenzen (Mohr Siebeck 2014) 134-154.

! Halberstam (n 11) 175.
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MO HEKOJKY ocHOBM>?, Jofieka cpykTa Ha HjejaTa 3a Iyadu3MOT € MOCTOCHETO JBa
pa3IUYHU TPAaBHU MMOPEIOKa, HAITMOHAJICH U MET'YHAPOICH, KOM HaJMHOTY MOXKAT Ja
ce JIONpaT HO He U Jia Ce MPEKIIONyBaar, ILTyPau3MOT IIPEIBUIYBa TOCTOCHE MHO-
IIITBO Pa3IMYHM MTOPEIONN KO C€ BO KOHCTAHTHA WHTEPAKIINja U MPEKIONyBarmbe™ .
3a pasnuka oJ] [yalinu3MoT, Kaj KOj aKIIEHTOT Ha CTPOraTra OJBOCHOCT Ha MOPEIOIUTE
Bp3 OCHOBA Ha CY0jeKTHTE Ha KOU CE€ IPUMEHYBAaT KaKo U MpallamaTa KOU Ce BO Ha-
JUIS)KHOCT Ha Pa3IMYHUTE MMOPEIOIH, TUTyPAIU3MOT TO CTaBa aKIEHTOT Ha MPEKJIo-
IyBameTO, a 0COOCHO Ha (haKTOT Jeka mpaBoTo Ha EY He Moxke &a ce omBou of
HAIIMOHAJIHUTC IIPpaBHU MOPCAOUUN IO OCHOBUTC KOU I'M IPETIIOCTaByBa AyaJIUn3MOT.
ITo3nato e neka He ce Oapa npaBoto Ha EY na ce Tpancdopmupa Bo HallMOHATICH
IIPaBEH aKT 3a TOA Jla MOXKE JIa CE MPUMEHHU BO HAI[MOHAIHUOT MIPABEH MOPEJIOK U Jla
uma gupekted edekr>. O apyra cTpaHa, IPEKJIONyBambara Mery MopeIoIHTe HE Ce
BO KOHTPAJUKTOPHOCT CO TBPJICHETO JIeKa MHOIIITBOTO MOPEIOIH C€ aBTOHOMHU. Bo
OBaa CMHCJIA, 32 YCTABHUOT IUTypain3aM ,,K0j OMJIO yCTaB HE CO37aBa IMOBEKEe HOP-
MaTHUBEH yHUGEP3yM TYKY TPETCTABYBa CIIEMEHT BO HOPMATUBHUOT AIypuUsep3ym’ >,
Tokmy OBaa MoeHTa HE BOJIM J0 Bropara (pyHIaMEHTaIHa KapaKTePUCTHKA HA YCTaB-
HUOT IJTypaju3aM, XeTepapxujara.

3.2. Xerepapxuja

VCTaBHHOT TUIypain3aM T IMOMHPYBa HEKOM Ol OCHOBHHMTE KapaKTEpPHUCTH-
K{ Ha JIPXKaBHUOT WM HAIIMOHATHHOT KOHCTHTYIIMOHAIN3AM CO TOCTBECT(AICKHOT
mopenok. I'm amanTupa W TW yBaXkyBa BHATPEIIHUTE BHIyBarba Ha HAIIMOHAJTHUTE
u EY-nopenoru 3a 3aeIHUYKHOT €BPOIICKH MIPABEH MOPEIOK BO KOHTEKCTOT Ha yC-
TABHHUOT IUIypaIn3aM CO TIOCTaByBame Ha MPAaBHUTE MOPEIOIH BO €ICH OJHOC Ha
xeTepapxuja’’.

XeTepapxujara ¢ CHCTEMCKH OJHOC KOj TH BKJIydyBa KaKO XOPHU3OHTAITHUTE,
Taka U BEPTUKATHUTE OMHOCH W MHTepaknuu. Toa e ,,CHCTeM Ha CIIOHTaHO, JeIeH-
TPAJM3UPAHO MTOCTABYBAME TIOMEly Pa3IMuHK CYyOjeKTH BO PAMKUTE Ha CHCTEMOT. ..
0a3upaHo Ha yCTABHH MPETIIOCTABKH, TIOTOYHO, CIIOPET BPEIHOCTUTE HAa KOHCTHUTY-
LUOHATU3MOT 7,

32 Bogdandy (n 10) 400-401; Kumm, Final (n 23) 375 fn. 48: “It is not dualist, because it does not
preclude the possibility that there are more than two levels of legal orders”; Miguel Poiares Maduro,
‘Three Claims of Constitutional Pluralism’ in Matej Avbelj and Jan Komarek (eds), Constitutional
Pluralism in the European Union and Beyond (Hart 2012) 82; and Mayer and Wendel (n 19) 137.

3 MacCormick (n 41) 262: “[O]ne legal system when it applies norms from another legal system, treats
them not as simple matters of ‘fact’, but as norms of law valid within the system. The relationship of EC
law to the legal system of Member states is a case in point.” 3a BAKBOTO OTCYCTBO Ha CTPOT JAyaJIUTET
Mery mpaBHHTE opeoiy Buau ucto Bo Herbert Bethge, in Theodor Maunz, Bruno Schmidt-Bleibtreu,
Franz Klein, Herbert Bethge et al., Bundesverfassungsgerichtsgesetz: Kommentar Band 1 (54th edition
C.H. Beck 2018) 148.

3 Mayer and Wendel (n 19) 137.

% Bogdandy (n 10) 401.

% Avbelj and Komarek (n 40) 12, 15. BecTHHT TO KOPHCTH IMOMMOT MpPEKa 3a Jla TO OIUIIE BAKBHOT
onHOC, Vesting (n 5) 64. Jakind cTaBa CHIIEH aKIIEHT Ha ,,MUHIMHU3MpaHa XeTepapxuja‘ Kako 3aeTHIYKa
KapaKTepUCTHKA, HAjOCHOBHHUOT IUIYPAJIUCTHUKH TPHHIMI KaKO KapaKTePUCTHKA HA TEOPHUTE BO
paMKHTe Ha YCTaBHUOT murypanu3aM. Jaklic (n 15) 21-22, 170-171.

7 Daniel Halberstam, ‘Constitutional Heterarchy: The Centrality of Conflict in the European Union and
the United States’ in Jeffrey L. Dunoft and Joel P. Trachtman (eds), Ruling the World? Constitutionalism,
International Law, and Global Governance (CUP 2009) 337.
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Jloneka BepTUKATHUTE OJHOCH C€ KapaKTePUCTHUYHH 32 BHATPELIHUTE Iepc-
MEKTHBH Ha MTOPEJIONUTE, XOPU30HTAIHUTE CE CIICIU(PHUIHH 32 HAJIBOPECITHUTE BUTY-
Bama Ha OJTHOCOT Mer'y ITPaBHUTE IMOPEAOIU BO KOHTEKCTOT Ha EY. PaznuuHo o1 0BOj
KOHTEKCT, XOPH30HTAITHHOT OJHOC, KOj BEKE MOCTOM MeTly pa3inYHNATEe HAllMOHATHH
YCTaBH, HE MHBOJIBHPA CYIITHHCKHU TPEKIIONyBamha Ha TIOPEIONNTE TYKY Mer'yceOHO
HCKIIy4yBa BP3 OCHOBA Ha KPUTEPUYMH OBP3aHH CO TEPUTOPUjaTa U jYPHCIUKIIH]a-
ta*®. Ha oBoj HaumH, XeTepapxujara I'm omdaka ¥ XHepapxujara, Koja € Kapakre-
pPHUCTHYHA 32 CEKOj MPaBeH MOPEJOK 3aceOHO BO BHATPELIHOTO OpraHM3Mpame Ha
TMOCTOCH:E CIMHCTBEHO NPABHIO 33 BATHAHOCT BO CHCTEMOT, H IUTYDATH3MOT BO
MTOCTOCHETO U I/IHTepaKI_II/IJaTa Ha Pa3JIMYHATE MIPaBHH 1openond. HajBucoknoT us-
BOp Ha BJIHMHOCT BO CEKO]j O] IIOPEIOIMTE HE MOpa Ja Oujie MPESIMET Ha POMEHA.
[IpaBHaTa ocHOBa 3a MOCTAITyBamkhe HA YCTABHUTE CY/IOBH Ha KOja THE Ce IIOBUKYBAaT,
CEeKaKo, ke 0CTaHe HAIIMOHATHHOT MPaBeH MOPEIOK Ha YMj BPB € yCTaBOT, JOACKa
Toa ke ouae nmpaBoto Ha EY 3a ECIIL IlpaBoto Ha EY u monaramy ke Ouje Bajm-
JUPaHO ¥ HEeroBaTa MprUMeHa NIPU3HACHA MIPEKy COOJBETHUTE MPABHU MOPEAOIU Ha
3eMjute wieHkH. Cernak, yCTaBHUOT IUTypaji3aM M3UCKyBa OJPEICHO aJlalTUPahe
Ha BakBHTE c(hakama CO IeN Jla C€ aKOMOANPAaT TBPJCHaTa 32 HajBUCOK aBTOPUTET
Ha pa3UYHUTE [TOPEIOLH.

BeymHoCcT, XeTepapxujaTa He TH HCKITydyBa CHUTE BHIOBH HAAPEICHOCT BO
paMKHTEe Ha MHTEpaKuyjara Ha nmopenounte. OHA MITO Taa ro UCKIydyBa € CEOIIITa
HAJPEICHOCT U CylpeMarHja Ha e/ieH mopeaok Bp3 apyr>. Ilopaau Toa, xerepap-
XHjara He ¢ HEKOMIATHOMIHA CO Xuepapxujara, Hanpotus®. Bo ocHoBa ce cMmeTa
JieKa KOHCTUTYIIHOHAIIM3aMOT MOXKE Jla C€ OCTBApU M BO PAMKHTE Ha XeTepapxuja-
ta’. Kputukara Ha Bajiep (Weiler) Ha ycTaBHHOT IUTypasii3aM, Koja ce OHeCyBa Ha
CIPOTUBCTABYBAK-ETO HA €CEHIMjaTHUTE €JIEMEHTH Ha YCTaBHUTE OPEIOLH, ITIOTOY-
HO XHepapXxujaTa " IIypaii3MoT, U (DOKYyCHPameTO UCKITyYnBO Ha BTOPOTO ja TyOH
CBOjaTa cuiia Ha OBOj HAYMH®

HajOuTHara mocneauna Ha oBa XOPU3OHTAIHO TIETUIITE HA OTHOCOT Mery
MIPaBHUTE TTOPEAOIH € TOa MITO KaKo pe3ynTaT Ha (akTOT IITO MPaBOTO HE MOXKE
Jla TIOHYAHM OOjEKTUBHM KPUTEPUYMHU BO Pa3pellyBameTO Ha MHOIITBOTO TBPICH-a
3a HajBUCOKHOT IPaBeH aBTOPHUTET BO OJHOC HA HAjBUCOKOTO MPABHJIO Ha BalUIa-
L{ja mopaay IITO OJIrOBOPOT K€ OCTaHe OTBOPEH M HEKOHIM3eH. [loTeHnmjaiHuTe
KOH(UIMKTH TOMely pa3IMuHUTE MPAaBHU MOPEJONH KOM MOXKAT Jia HacTaHaT KaKo
MOCJIEINIIa HAa BAaKBOTO TVIEIUINTE He Tpeda Jla ce MepIUIUpaaT Kako HEIlITo IITO
Ke JI0OBEJIE IO Xa0C WU IEJT0CHO KE TO HAPYIIH CUCTEMOT Ha ofgHocH. Cemnak, oHue
KOH(UIMKTH KOH OJT TJIeTHA TOYKA Ha IPaBOTO CE Hepa3peIUINBH ke OUaT pelraBanu
MpeKy MOJUTHYKH cpelcTBa. Mopa 1a ce Ma MpeBua JeKa, 0COOEHO Kora Baka ce

3% Avbelj and Komarek (n 40) 8; and Mayer and Wendel (n 17) 134.

% Neil MacCormick, Questioning sovereignty (OUP 1999) 118, 120.

% Bunm, va npumep, Alec Stone Sweet, ‘The Structure of Constitutional Pluralism: Review of Nico
Krisch, Beyond Constitutionalism: The Pluralist Structure of Post-National Law’ (2013) International
Journal of Constitutional Law 491, 493. 3a MHOT'Y HHTEepeCHa U IIOJ(HA AUCKYCHja 3a OJHOCUTE Mely
pa3.]'ll/l'~lHl/ITe l'lpaBHPI nopeﬂoun U HUBHUTE COOJIBETHH HpaBHI/I HOle/I M KaKO THEC ' PIHKOpl'IOpI/IpaaT H
MTOMHUPYBaaT XUEPAPXHUCKUTE U XETEPAPXUCKUTE OTHOCH BO TakaHapeueHHoT “‘ordnungsiibergreifenden
Normenrelationen” Ha “Europdischer Normenverbund”, Buau Bo Burchardt (n 15) 196-198, 331-334.
¢! Halberstam (n 57) 328.

2 Weiler (n 38) 15.
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MOBP3yBa CO MOJMTHKATA, MPABOTO MHHUIIMPA €I€H KPY)KEH MPOIEC U MPETCTaByBa
TakBa Kareropuja®,

3.3. 3aeMHO MOYUTYBalb€ U YBAKYBam€

N36ernyBameTo Ha TOTCHIM]aTHUTE PUKIM OJI HHXEPEHTHATa OTBOPEHOCT
Ha XeTepapxujara, Koja OM MOKela Jia ce MPETBOPH BO TOTAJIEH Hepes, BCYIIHOCT,
0apa HaJOTOJTHYBAabE Ha IIPBUTE JBE KAPAKTCPUCTUKHU CO TPET CYIITHHCKU €JICMEHT.
Toj e kOMIUIEeMEHTapeH Ha MPBUTE JIBa CO TOA IITO MPENBUYBa OPEICHH aOIOHI
Ha MPUCTAIyBab¢ KOH TUBEP3UTETOT M MHOIITBOTO MOPEIOLUHM M Of CTpaHa Ha Ha-
[IHOHAIHUTE W O CTpaHa Ha cybjekture ox EVY, ocobeno cymosurte®. MMajku mpe-
BHJI JIeKa OJJHOCOT Ha IpaBHUTE Nopenonn Bo EY e u3rpajied Bp3 0CHOBa Ha 3aeMHa
OTBOPEHOCT®, ToTall cocemMa € JISTUTUMHO J1a Ce O4YeKyBa JIeKa OJHOCOT Mery Io-
penonyTe ¥ HUBHUTE MHCTUTYIIMU Tpeda 1a ce 3aCHOBa Ha 3a€MHO TOYHTYBAMHE,
NPU3HABAE M YBAXKYBABE HA PA3IMIHOCTUTE®. YCTaBHHOT IUTypain3aM IPeKy oBa
ce oOmayBa 1a ru neuHMpa IMpaBuiara 3a HHTepaknuja’’ Mely CymoBHUTE U, BO OC-
HOBA, ITPEKY OBOj €IIEMEHT ,,01 Tpebajo 1a UM yKake Ha YCTaBHUTE CYJOBHU IOJ] KOH
yCIIOBH THE Ou Tpebasio a oTcramnar npej jypucaukiidjara Ha EY u Bo kou curtya-
ouu OM MOXeJle Ja TO MMaaT paBoTo Ja ce OOMAaT Ja Kpenpaar HOBH IpaBHiia Ha
urpara“®®. Taka, kora ce o/uTy4yBa 3a KOHKPETHH PEIMETH, HALIMOHATTHUTE CYJI0BH
u EY-cynoBure Ou Tpebaso BHIMATEIIHO Ja TH pa3ryie/iaaT MOMIHPOKUTE OKOJTHOCTH,
Kako M €(pEeKTOT U MOCIEeAUINTE O] HUBHUTE OJuTyKH. Kora ce TonkyBaar coonBeTHU-
Te MPaBHU HOPMH, CEKOj Cy/] OU Tpebasio 1a Th nMa MPeBUI HHTEPECUTE U TBPACHA-
Ta 32 aBTOPUTET KO MPOU3JIETyBaaT O APYTHOT MPAaBEH MOPEOK, IYPH U BO CIIy-
YauTe Kora THE Ce CEPUO3HO OCIopyBaHH. JIOKOJIKY BOCIIOCTABYBAHETO 3aCAHUIKH
eBPOIICKH MPABEH MOPeIoK® € 3aeJHNYKA BH3H]ja, TOTaIl OU OWIIO MPEMOPauIUBO 32
OBHE TIOPEAOIH Ja OMIaT BO MHTEPAKIMja CO IPYTUTE MOPEIOLUU U CYI0BH HPEKY
dhopmamHay 1 HedOpMaTHU KaHAM Ha CYICKH JUjalor KOW Ke Co3/IaBaaTr TakaHape-
YEHO MPaBHO U CYIMCKO BKpCTyBame (cross-fertilization)”.

TokMy JOKTPUHHTE KaKO IITO CE TOJKYBAHETO BO COINIACHOCT CO MPAaBOTO
Ha EVY, exkBuBasieHTHara 3amTuTa Ha (DyHJAMEHTAIHUTE MpaBa, MOYUTYBAKETO Ha
HAIIMOHATHUTE OJJHOCHO YCTaBHUTE WICHTUTETH, Ma JyPH M MPHUMapPHOCTa BO MPH-

% Buau noseke 3a osa Bo Jan Komarek, ‘Institutional Dimension of Constitutional Pluralism’ Pluralism’
in Matej Avbelj and Jan Komarek (eds), Constitutional Pluralism in the European Union and Beyond
(Hart 2012) 246-247.

¢ Maduro (n 52) 82, koj o6jacHyBa neka: “...dualism does not impose an obligation of mutual accom-
modation on both legal orders. They co-exist and prevalence of one or the other is a simple function of
jurisdictional power. Constitutional pluralism, on the other hand, requires mutual recognition but also
communication and accommodation”.

% Halberstam (n 32) 97-98; and Halberstam (n 11) 175.

% Halberstam (n 11) 161.

7 TToseke 3a oBa, Buau Bo Maduro (n 20) 524ff.

 Avbelj and Komarek (n 21).

% Halberstam (n 32) 99-100.

" TToBeke 3a OBHME KOHIIENTH, BUIH BO Anne Marie Slaughter, ‘A Global Community of Courts’ (2003)
44 Harvard International Law Journal 191. Bunn ucto Miguel Poiares Maduro, ‘Courts and Pluralism:
Essay on a Theory of Judicial Adjudication in the Context of Legal and Constitutional Pluralism’ States’
in Jeffrey L. Dunoft and Joel P. Trachtman (eds) Ruling the World? Constitutionalism, International
Law, and Global Governance (CUP 2009) 358.
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MeHarta Ha npaBoTo Ha EY, MapruHara Ha JOMYIITEHOCT UTH. C€ CO3IaJACHU U KO-
PHCTEHH O] CyAOBHUTE HA PEIOBHA OCHOBA, BOEAHO, M KAKO MOTBP/A 33 MOCTOCHETO
Ha TUTYypaJM3MOT U HeroBara KOHCTpYKTUBHA yiora’'. Cute oBHe OKTPUHH CE Ha-
MEHETH 32 yBaXyBambe Ha JUBEP3UTETOT, YCIOBHO OTCTallyBame, 0e3 IMpuToa ja ce
3arpo3u TaKBHOT IUTypajM3aM M JUBEP3HUTET. TYKy TOj Ja ce Mpero3Hae, Npu3Hae u
HETYBa.

ITopanu oBa, Tpeba 1a ce Oume BHUMATENCH Ja He Ce 3arajiHe BO 3aMKaTa Ha
H3eAHauyBamke WM WICHTU(QHUKYBambEe Ha YCTABHUOT ITypajH3aM CO YCTaBeH KOH-
¢kt Bo EY, 0OIHOCHO Kako e[eH BUJ ajaTka 3a pa3pellyBarmbe Ha BAaKBUTE KOH-
GbaukTH'?. YCTaBHHUOT IUTypalii3aM NpeBHIyBa e1Ha paMKa Koja ke OBO3MOXH J1a Ce
n30erHaT WM MeHaIupaaT Hen30eKHUTE KOHPIUKTH, a 03 mpuToa 1a ce JOXKUBYBa-
ar (GaTaTMCTHYKH KaKO MOMEHT Ha Pa3opyBambe Ha AMHCTBEHUOT EBPOIICKH ITPABeH
MOPEIOK, TYKY HUBHO NpH(akame Kako HErOB COCTaBEH Jem .

4. CnabocTuTe H MPEIHOCTHTE HA YCTABHUOT IUIYyPATH3aM

OcropyBameTo Ha CTapuTe MapajurMd W JIOBEJyBarme TOJ Tpalame Ha
LBPCTO BKOPEHETH JIOKTPHHH, HELITO IITO YCTABHUOT ILUTypai3aM ro Mpasu, HE €
Haj00pHUOT HAYWH J1a OCTAHETE HaABOP OJ 10(aroT HAa CEPUO3HUTE KPUTHKH KOH
JUPEKTHO TH U3JIOKYBaaT clabOCTUTE, OMHOCHO MaHWTe Ha BuaeiauHa. On apyra
CTpaHa, HE € pPeaHo Jia ce OUCKyBa JIeKa MOXKETe J]a e BITyIITUTE BO BakBa Jic0ara u
JMCKycHja 0e3 BAaKOB BUJ] pa3MeHa Ha apryMeHTH. TOKMy BAKBHOT HAYHMH Ha pa3MeHa
Ha aprYMEHTH U U3JIOKYBaWkE HA MAHUTE U CITa0OCTUTE € CIUHCTBCHUOT HAUYWH Ha
KOj MOYKETE BOCJTHO M J]a TH NIPEJIOYHUTE U JOOJIECTUTE U MPETHOCTUTE HA YCTABHHOT
UTypaIu3am.

Ha 0BOj HAuMH YyCTaBHUOT IUTypaju3aM IpeAU3BUKA CEPUO3HU KPUTUKH KAKO
on EVY, Taka u o1 HaIlMOHAHUTE YCTABHU KaMIOBU. Bo cylITHHA, OCTOjaT YeTUPH
OCHOBHH 00JIaCTH BO KOM MOXarT Jia ce Kiacu(puIMpaaT HajTOJIEMUOT e Of KpH-
THUKUTE yIIATeHH Ha oBaa Teopuja’™. [Ipsaiia 06macT KOMOWHHUpA JIBE TEMH KOU CE
BO OCHOBA IOBP3aHU CO BP3YBAKETO HA KOHCTUTYLHOHAIM3MOT H ILTyPAIU3MOT BO
eHa paMKa U MPETIIOCTaBKara 3a MocToekhe Ha EY-KOHCTUTYIMOHANIN3AM, IITO €
BO CPE/IMIITETO HAa OBaa TeopHja. Bitiopaitia 00NMACT HA KPUTHKA € OPUCHTUPAHA KOH
HeTHpame Ha IUIyPaJIMCTUYKaTa MPUPOJAa M KapaKTep Ha YCTaBHHUOT ILIypajin3am
MIPeKy Koja ce TBPIHW AeKa TOj, BCYIIHOCT, € caMO HOBa ¢opMa Ha MOHH3aM, a He
3aceOHa U moceOHa Teopuja. Bo ipeiniaitia obnacT KpuTHKaTa € HacOueHa KOH Toa
JieKa YCTaBHHOT IUTypalii3aM T'o 3arpo3yBa BIIQJICCHETO Ha MPABOTO MPEKY MOIPH-
Bambe€ Ha MpaBHATa CUTYPHOCT U CTAaOMIIHOCT MPEKy IITO CE J0BEAYyBa BO ONACHOCT

"I Bumu, Ha npumep, Bogdandy (n 10) uin, 3a npamamara MoBp3aHu CO YOBEKOBUTE MPaBa M 3HAYCHETO
Ha MapruHaTa Ha yBaXKyBame, BUH, ucto Taka, Ferdinand Kirchhof, ‘Kooperation zwischen nationalen
und europiischen Gerichten’ (2014) 49 Europarecht 267, 275.

2 Maduro (n 20) 532ff. Toj BO 0cHOBa TBp/H [leKa YCTaBHHOT IUTypalii3aM HE Ce CBEIyBa caMo Ha
UCKITYYHUTEITHU CUTYalluy Ha KOH(IINKT, TyKy JeKa TOj ce OJJHeCyBa Ha PEIOBHHOT TEK HA OJJHOCHTE.
 Kumm (n 31) 269. Kym TBpau eka ycTaBHHOT ILTypanu3aM: “Aims to ensure that remaining consti-
tutional conflicts are procedurally transformed into moments of constructive deliberative engagement”.
74 3a cIMYEH MpUCTAal KOH ClIab0CTHTE Ha YCTaBHHUOT IuTypanu3sam, Buan Neil Walker, ‘Constitutionalism
and Pluralism in Global Context’ in Matej Avbelj and Jan Komarek (eds), Constitutional Pluralism in
the European Union and Beyond (Hart 2012) u Jaklic (n 15) 190-225.
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LIEJIMOT MPOEKT Ha EBPOIICKU WHTerpanuu. Yeitspitiaiia 0061acT Ha Koja ce (OKy-
cHpaar KpUTHYApUTE Ce OJIHECYBA HA TBpJACHATa Ha YCTABHUOT ILIypaju3aM JeKa
€ YMCTO JICCKPUIITHBHA TeopHja 0e3 3HavyajHa HOpPMATHBHA JIUMEH3HUja M BPEIHOCT.
Tue TBpar jeka oBaa TeopHja HE HYIU IBPCTU apryMEHTH KOW ONpaBIyBaaT WIH
MPOMOBHUpAAT MPUYMHHU TIOPaaX KOu Tpeba Ja ce CTpEeMHME KOH OCTBapyBame Ha
SJIEMEHTUTE U KapaKTEPUCTUKUTE Ha OBaa TEOpHja U MOpaad TOA Hea ja CMeTaarT 3a
MpUBpeMeH (EHOMEH.

[Tomery oBue 4eTHpH 00IAaCTH Ha KPUTHKA IIPBUTE J[BE CE HACOUCHU CICLH-
(bI/IT-IHO KOH YCTaBHHUOT ILTypajru3aM, J0JACKa OCTaAaHAaTUTC ABEC CC KPUTHUKH YHAaTCHHU
KOH TLIYPaTU3MOT, TEHEPAITHO, AT € TOA PAMKATHHOT WM YCTABHHOT TUTypaId-
3aM.

TokMy MpeKky cOOUyBame CO OBHE KPUTHUKU YCTABHHOT IUTYpaTU3aM, BCYII-
HOCT, yCIieBa J]a T'M HEyTpaJH3upa CYIITHHCKUTE CIabOCTH, a BO MCTO BpeMe MO-
Ka)KyBa JIeKa CO CBOHTE JI0OJECTH W MPEJHOCTH € MOCAKyBaHaTa allTepHATHBA 3a
HOBHTE c0oCcTOjOM Bo EBpomna.

4.1. KoKy e ycTaBeH YCTABHUOT ILIypajmu3am?

Kputnkara ynateHa Ha yCTaBHHOT IUTypalid3aM TOJ OJpeIHHIIaTa 3a ,,BHC-
TUHCKH'* KOHCTHTYLIMOHAIM3aM MMa JIBOjHa nuMmeH3uja. On eaHa cTpaHa, MOCTOH
MPEM3BUKOT KOj TIPOM3IIETyBa OJ1 Mmomupokara jebara 3a EY-ycraBHOCTa U 11enTa
Ha MHTETPATUBHHUOT MPOIIEC KOj € BO OCHOBA BO CPEAMIITETO Ha MPETIOCTABKUTE
Ha Kou ce 0a3mpa yCTaBHHOT murypanuzaMm. O apyra cTpaHa, ce Haora TBPACHETO
JieKa IUTyPajJu3MOT U KOHCTUTYLHOHAIN3MOT ce Mel'yceOHO HCKITy4YHBU NOMMH KOH
HE MOJKar Jia ce KoMOuHupaar 3aeHo. Criope oBa TBPACHE, MOXKE Ja IOCTOU CaMO
IUTYPATHCTHYKO MK CaMO YCTaBeH MPUCTAI KOH OJHOCUTE Merly MpaBHUTE MOPE/I0-
M.

4.1.1. Janu tiociuou yciuas na EY u yciuaenociu 6o EY?

YcTaBHHOT TuTypasin3aM T 0a3upa CBOUTE TBpPJCHa Ha MPETIOCTaBKaTa Jie-
ka EY Beke uma ezieH BUJ CONCTBEH YCTaB M Ji€Ka, UCTO TaKa, IIOCTOM YCTaBHOCT,
onaHocHo EY-koHcTHTYIIMOHATM3aM°, BakBUTE MPETHOCTAaBKHU OJIaT A71a00KO BO IMO-
cTojHara Jecbara 3a mpaBHara npupoaa Ha EY u nanu taa Moxe aa MMa ycTaB, BO
BHCTHHCKa cMHEciia Ha 300poT. Co oreq Ha Toa IMITO OBHE MPETIOCTABKHU CE JET Of
0Baa cepro3Ha Jebara, THE C€ YeCTO MPEeIMET Ha aHaJH3H U OCHOpYBamba MOpaau
mTO JOOMBAaT cBoja peduiekcHja U BP3 KPESAUOMIUTETOT M aBTOPUTETOT Ha YCTaB-
HUOT Tutypanu3aM. bes fa ce oqu npennaboko BO pa3riieqyBame Ha OOMITHATA JIUTE-
paTypa MOCBETEHA Ha OBaa TeMa, OBJIeKa K¢ OMJaT M3HECEHU apryMEHTUTE KOU Ke
Ce OrpaHUYaT caMo Ha CYyIITHHCKUTE U eJIEMEHTapHU TIpaliaka KOu ja TOTBPyBaaT
HCIIPABHOCTA HA MPETIIOCTABKUTE, & BOSIHO T'M MOOMUBAAT KPUTHKHUTE.

Baxksara ¢opma Ha KpUTHKA Ha YCTaBHUOT IUTypaIn3aM MPOMU3JIETyBa O aB-
TOPH KOM CUJITHO TIPOMOBHUPAAT OJIPEICHU TPAAUIIMOHAIHY [JICJUIITA HA TIOUMOT yC-
taB’’. HUBHUTE apryMeHTH MOXKE Jia Ce CyMHpaaT BO TPH OMIITH oeHTH. [1pBo, ce

75 Maduro (n 52).

" Dieter Grimm, ‘Does Europe Need a Constitution?” (1995) 1 European Law Journal 283;
Dieter Grimm, The Constitution in the Process of Denationalization in Joakim Nergelius (ed),
Constitutionalism: New Challenges, European Law from a Nordic Perspective (Martinuss Nijhoff
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MHCUCTUpA Ha JIe(HHUIMja Ha yCTAaBOT KOja LEJIOCHO Ce TOBpP3yBa CO Jp)KaBara.
BakBara ap:kaBOIIEHTPUYHOCT ja clequ BecTdalcKara mapajurMa U pe3oHUparbe
JieKa TIOCTOM WITH JpyKaBa WM Mel'yHapoIHa OpraHu3alfja 1 Ha OBOj HaUYMH LEeI0C-
HO ce 3200HMKOJTyBa €BHJICHTHATA TCHJICHIIMja U MPOIIeC Ha JICHAIIMOHAIN3UPAhE Ha
YCTaBOT, KaKO U TIOCICAMIIUTE OJ] HUB' . APTyMEHTHTE MPOTHB YCTABHUOT TLTYpaIi-
3aM ce CBe/lyBaaT Ha Toa JieKka He MOXKE Ja ce ToBopH 3a ycraB Ha EY Ounejku EY
HE € JIp)KaBa, a HeJ[P)KABEH CHTUTET HE MOXKE Jla Ma YCTaB BO BUCTHHCKA CMHUCTIA Ha
300poT. CrieAcTBeHO, EAMHCTBEHUOT HAaYMH Ha Koj EY Moxe na noOue cBoj ycras e
jacHO W HEJBOCMUCIICHA OJUTyKa Ha 3eMjUTE WICHKH JIa TO OTCTaNaT CBOjOT CyBepe-
HUTET CO TOA IITO Ke CTaHaT Jej oA Ge/iepanna qpxaa HaMeCTo e o/ dhenepaiuja
WK COjy3 Ha IpKaBH’®.

Bropo, ce tBpau nexka EY He moceayBa JOBOJHO AEMOKPATCKHU €JIEMEHTH,
npen ¢ BUCTUHCKAa KOHCTUTYTHBHA BJIACT KOja € JIOLMPaHa BO CYIITHHCKHU €BPOII-
CKH JIEMOC, KOU C€ eJIEMEHTapHH TPETyCIIOBU 3a JJOHECYBAbE U MTOCTOCHE Ha JICH
ycra”. Taka, Ha EY 1 HeocTHraar 0OCHOBH 3a JIMPEKTHO JIEMOKPATCKO JIETHTUMU-
3Upame Ha HEJ3MHHOT aBTOPHUTET KOj, HA OBOj HAUMH, HE MOJXKE JIa ce TBPJHU JieKa €
ABTOHOMEH, TYKY JIeKa € XeTePOHOMEH.

Tpeto, ocHOBaukuTe NOKyMeHTH Ha EY ce mMeryHapoaHH ITOTOBOPHU CIIOPE.
HHUBHATa IpaBHa npupoaa’’ u Tue ce MeT0CHO 3aBHCHH O] COTTACHOCTA Ha JPIKaBHUTE
CO LITO PaBHUOT aBTOpHUTET HAa EY € n3Benex ox apkaBHara BiaacT. JloroBopute He
MOJKaT Jia TU MCIIOJIHAT YCJIOBHUTE KOM C€ MOTPEOHM 3a THE Jia ce TpaHchopMupaar
BO ycTaB. Tue ycnoBu, cniopen ['puM, ce omHecyBaaT Ha JIEMOKPATCKUTE OCHOBH,
cynpemarujara u ceomndarnocrat!. Tlopaau oBa, 3eMjUTe YWICHKH OCTaHyBaart ja Ou-
JIaT TOCIOJIapH Ha JIOTOBOPHTE.

Bo ocHoOBa, KpUTHKaTa ce CBEAyBa Ha MPALIAKETO: Jallki MOXKeE Ja UMa ycTa-
BEH TUTypaJii3aM BO CJIy4aj Kora TBPJICHETO 32 MOCEIyBambhe JICTUTUMHA BIIACT HE €

2008) 71; renepanHo 3a pa3nuyHUTE chakama 3a yCTaBOT M KOHCTUTYyHHOHAIN3MOT, Buau Christoph
Mollers, Pouvoir Constituant — Constitution- Constitutionalisation in Armin von Bogdandy and Jiirgen
Bast (eds), Principles of European Constitutional Law (Hart 2006) 183; Mattias Kumm, ‘Beyond Golf
Clubs and the Judicialization of Politics: Why Europe has a Constitution Properly So Called’, (2006) 54
American Journal of Comparative Law 505; noBeke 3a KpuTHKaTa Ha MOAEPHHOT KOHCTUTYLIHOHAIM3AM
1 32 HETOBHOT EKCKITy3HBEH (okyc Ha apxkasara, Buau Bo Neil Walker, ‘The Idea of Constitutional
Pluralism’ (2002) 65 The Modern Law Review 320-321; 3a ycraBHUTe HapatiuBu Bo EVY, Buan moseke
Bo Matej Avbelj, Can European Integration be Constitutional and Pluralist — Both at the Same Time?
in Matej Avbelj and Jan Komarek (eds), Constitutional Pluralism in the European Union and Beyond
(Hart 2012) 386-395; Rossa Phelan (n 3) 144.

" TTokpaj Toa LITO ro MPHU3HABA TIOCTOCHETO Ha OBOj (DEHOMEH, Celak, TOj He MOXe Ja I'u mpudaru
aprymenTure ieka EY nma conctsen ycras, Buau Bo Dieter Grimm, ‘The Constitution in the Process of
Denationalization’ in Joakim Nergelius (ed) Constitutionalism: New Challenges, European Law from a
Nordic Perspective (Martinuss Nijhoff 2008) 71.

"8 See also on this Grimm (n 77) 91. Cenaxk, Bectunr tBpau aexa: “[g]ibt man die Staatszentrierung des
Offentliches Rechts heute, im Zeitalter der Gloabalisierung, auf und stellt auf raumindifferente, norma-
tive Strukturen um, ist das folglich kein Bruch mit der liberalen Tradition, sondern ihre konsequente
Weiterentwicklung.” Vesting (n 5) 65.

7 Bajnep aprymentupa aeka: ‘If a constitution by anything other than a European constituent pow-
er, it will be a treaty masquerading as a constitution’, Joseph H.H. Weiler, ‘In Defence of the Status
Quo: Europe’s Constitutional Sonderweg’ in Joseph H.H. Weiler and Marlene Wind (eds), European
Constitutionalism beyond the State (CUP 2003) 7-8.

8% Bruno de Witte, The European Union as an International Legal Experiment in Grainne de Burca and
Joseph H. H. Weiler (eds), The Worlds of European Constitutionalism (CUP 2011).

81 Grimm (n 77) 89.
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o7l yctaBeH KapakTep? [I0KoiKy OArOBOPOT € HEeTaTHBEH, TOoa 3HAYM JeKa ce paboTH
3a cocToj0a Bo koja EY Hema BmacT mim aBTOpUTET KOj € Off yCTaBeH KapakTep U
nopazau Toa npasoTo Ha EVY, 0azupaHo Ha MeryHapOIHH OTOBOPH, € MOAPEICHO,
O]l YCTaBEH aclieKT, Ha HallMOHAJIHUTE ycTaBu. Bo oBaa cmucna, peneBaHTHOCTA Ha
MPETIIOCTABKHUTE 32 YCTaBEH IUTypasli3aM IeJIOCHO Ce JI0BETyBa BO MPAIIarhe.

Hako Moxe J1a ce Kaxke JeKa BaKBUTE KPUTUKU MMaaT LBPCTa TEOPETCKa OcC-
HOBA M JIOTHKA, CeMak, (GakToT JeKa THE HEe MOXAaT Ja ja cliefaT peaqHoCTa Koja ce
MEHyBa U Jia ja 00jacHaT MMocTojHaTa IpaBHa cocTtojoa Bo EBpona™ Bo mocnemHure
HEKOJIKY JICKa/Id, BO OCHOBA, ja O/I3eMa CUiiaTa oJf OBHe apryMeHTu. [Ipomenara Ha
CTaTycoT Ha JprKaBaTa W Ha HEj3MHATa yJI0ra BO INIOOATHHOT KOHTEKCT, KaKO U Mpo-
LECOT Ha JIeHA[MOHAIM3alMja Ha YCTaBOT U3UCKyBa MaJIKy MO(IeKCHOMIeH mpuc-
tan®. VIcTo Kako IITO ce MEHyBa MOUMOT JIp)KaBa, H 3HAYCHETO HAa IOMMOT YCTaB €
M3JI0KEH Ha MpOMeHn™.

,,...E@poiickuilie uniielpayuu He camo wiilo Upemiciuagysaaill upegu3sux 3a
HayuoHanHuille yciiagu (60obuyaeHuilie ioumu 3a gedaitia), wyKy 10 uU3104Cy8d HA
octiopysarea camoito yciuasHo ipaso. Toa tipeitiiiocitiagysa iiocitioerse Ha ycitlas, be3
WpaguyUoOHaIHa HOMUTUUYKA 30egHUYA §eUHUPAHA U UPeitiioCiiagena 0g UCiUoi
woj yciuas, unu iwioj 6apa Hosa hopma na doruinuuka zaequuya. Eepoiickaitia unitie-
Ipayuja uctio waxa 1o goeegysa 60 Upauiarbe UpasHUO MOHOUO HA gpiicasuilie U Ha
Xuepapxuckaitia opranu3ayuja Ha Upasoiio (60 Koja yCilaeHoWIO Upaso e ugeHO KAKO

,» HAj8UCOKO Tpaso * 5

Jypu v HEKOM Of TPEMHUCUTE Ha KOM Ce MOTIHpaaT BaKBUTE TPaIUIIHOHATHA
cakama 3a yCTaBOT, KaKO LITO C€ AP>KaBHUOT LIEHTPU3aM WM Jy1aboKaTa BKOpEHe-
TOCT BO pouvoir constituant, Hemaat HecriopeH uctopucku jnokas™, [Tocrojar ciy-
Yal Ha YCTaBHU JIOTOBOPHU KOU OmIie CKIyueHHU Mery ApKaBHU BO MHUHATOTO
KOH MOTOA CTAaHAJIE yCTaBU WJIM KOHCTUTYTUBHHU JOKYMEHTHU Ha HOBA IOJIU-

THYKa 3ae1HUIa. Moxe Ja ce MoCo4M MPUMepoT Ha YcTaBoT Ha ['epMaHcKkara
Hmnepuja kako ycTaBeH JOTOBOp WM AKTOT 3a YHHujara Bo OOEIMHETOTO

82 Tokpaj GpojHUTE U CKOPEIIHN OJUTYKH Ha YCTAaBHHUTE CY/IOBH, CEMaK, Mopa Jia ce ucrakue aeka YCI
YIITE TIPETXOAHO ro NpuQaTH yCTaBHUOT KapaKTep Ha OCHUBAYKUTE JOKyMeHTH Ha EY onHocHO Ha E3
— “Der EWG-Vertrag stellt gewissermaf3en die Verfassung dieser Gemeinschaft dar” BVerfGE 22, 293
(296) nurupano Bo Pernice (n 155) 12.

8 Tloseke 3a oBa Bo Walker (n 4) u Neil Walker, Reframing EU Constitutionalism in in Jeffrey L.
Dunoff and Joel P. Trachtman (eds), Ruling the World? Constitutionalism, International Law, and
Global Governance (CUP 2009).

8 Ingolf Pernice, Das Verhdltnis europdischer zu nationalen Gerichten im europdischen
Verfassungsverbund (De Gruyter Recht 2005) 12; Kumm (n 76); Mayer and Wendel (n 19).

8 Miguel Poiares Maduro, We the Court: The European Court of Justice and the European Economic
Constitution (Hart 1998) 165.

8 See Kumm (n 76) 518, 522. O npyra crpaua, Bajnep TBpau feka: “In many instances, constitutional
doctrine presupposes the existence of that which it creates: the demos which is called upon to accept the
constitution is constituted, legally, by that very constitution, and often that act of acceptance is among
the first steps toward a thicker social and political notion of constitutional demos”, Weiler (n 79) 9; u
Pernice (n 84) 16. Buan, ucro taka, Bo Ulrich K. Preuss, “Constitutional Powermaking for the New
Polity: Some Deliberations on the Relations Between Constituent Power and the Constitution” (1993)
14 Cardozo Law Review 639.
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KpanctBo kora cranyBa 300p 3a KOHCTHTYTUBHUTE JJOKyMeHTH'. [Ipeky oBa ce
NpHKaXyBa JIeKa MpaBHATa pHUpoa Ha noropopute 3a EY He Moke 1a Ouze kiyd-
HHOT apryMeHT Bo gebarara. Bo oBaa cmucia, Kym ncrakHyBa nexa:

,, Knyunaitia kapaxidepucituxa na ycitiaguitie e gexa, 3a pa3iuka og 3aKonuiie,
He modicail ga 1o oupegenaii HUGHUOW CUAIYC 8p3 OCHOBA HA Upoyegypaiia Koja
e clegena 3a HUGHOUWIO goHecysarve. Ycitiasuilie 10 Oasupaaiti c60jotll AeTuitiuMeH

— )

asiiopuiieitt camo 6p3 0OCHO6A HA OHA WO Wue ycuesaai ga 10 UoCuinai

Opn npyra cTpaHa, HIBOTO Ha pa3Boj u ekcran3uja Ha EY u Hej3uHOTO mpaBo,
0co0eH BHJCHO HU3 MIpU3Mara Ha TEMETHHUTE MPUHLIUIH Ha JTUPEKTeH €(eKT U MpH-
MapHOCT, IPEKY KOW TMPABHUTE aKTH MOXKaT JUPEKTHO J1a C€ MPUMEHAT Ha WHANBH-
OyUTE Ha 3€MjUTE WICHKH, a HE CaMmo 3a JIp>KaBUTE ypH U 03 HUBHA COINIACHOCT,
UMILTAIMPA OJIPSICHN YCTaBHH KapakTepucTuku Ha EY?. OBue kapakTepuCTUKH Ha
rpaBoTo Ha EY ce cynupaar co koja 6miro aepuHAIN]ja Ha KIIACHIHUTE MeT'YHApOTHI
OpTaHu3alri, 0COOCHO IITO OBUE KAPAKTEPUCTHKH CE 3aCHOBAaT Ha MHCTUTYIIHO-
HaJIHA CTPYKTypa U MEXaHNW3MH Ha (DYHKLIMOHUPAKE U KOHTPOJIA KOja € MpeaBuIeHa
€O OCHOBaukuTe JoKyMeHTH Ha EVY. JloroBopute 3a EY BO 0Baa cMuCIIa OIJIMYHO CE
BKJIOIyBaaT BO opmanHaTa u QyHKIMOHAIHATA!, OMIHOCHO MaTepHjaHaTta CMUCIA
Ha yCTaBOT’, HO THE, CEMakK, Ce KapaKTepu3upaar co ,,c1adocTa Ha caMOaBTOPH3HU-
PAYKHOT ¥ OMIITECTBEH SIEMEHT ® TIOpajy IITO MOXKE Jia ce 300pyBa 3a YCTABHOCT,
OIHOCHO KOHCTHUTYLMOHAJIM3aM CO ,,HU30K HHTEH3UTET ' CO TakaHapedeH TEHOK
ycras®, Cemnak, He TO CIIOACITYBaaT CUTE IUTyPATMCTH OBa IVISMIITE 3a ,,TEHKa™ yc-
TaBHOCT KakKO KapakTrepucTuka Ha npaBoto Ha EY. Umeno, Manypo u Kym Hynar
QJITEpPHATUBHO TIEAUIITE KOe IpoMoBHpa Aeka EY uma ,,neben’ HopMaTUBeH yCTaB.
Manypo, Ipu TBPJIEHETO 3a MOCTOeHke ycTaB Ha EY, BcymHOCT, roBopu 3a ycTaBHa

' TloBeke 3a ycraBuure morosopu Bo Christoph Mollers, Pouvoir Constituant — Constitution —
Constitutionalisation in Armin von Bogdandy and Jirgen Bast (eds), Principles of European
Constitutional Law (Hart 2006), MacCormik (n 59) 118. Bo 0B0Oj KOHTEKCT € HHTEPECHO BHYBAHETO
Ha Ky™m 3a OcHOBHMOT 3aKoH Ha [epMaHUja 1 TakaHApPEUEHUOT NPOOJIeM Ha MpTBaTa paka Ha MHHATOTO
B0 YcraBot Ha CAJ], Kumm (n 76) 520.

2 Kumm (n 76) 520.

* Kumm (n 76) 514, noseke 3a oBa Bo Weiler (n 12) and Franz C. Mayer, The European Constitution
and the Courts in Armin von Bogdandy and Jiirgen Bast (eds), Principles of European Constitutional
Law (Hart 2006).

* I'pum aprymenTupa jgeka: “Primary Community Law...fulfils most of the functions of constitutions in
the member states”, Grimm (n 77) 90. Buzn, ucro taka, Pernice (n 84) 17.

S Kumm (n 76) 508.

¢ Walker (n 180) 162, 3a eziHa moMHaKBa IEPCIICKTHBA Ha TUPEKTHA BPCKA U OIHOC Ha rpaBoTto Ha EY co
Hapoaute Bo EBpoma, Bunu Bo Ingolf Pernice, ‘The Treaty of Lisbon: Multilevel Constitutionalism in
Action’(2009) 15 Columbia Journal of European Law 349; Ingolf Pernice, ‘Multilevel Constitutionalism
and the Treaty of Amsterdam: European Constitution-Making Revisited?” (1999) 36 Common
Market Law Review 703; see also Barber (n 39) 175-176; MHOry KpuTHYKH 3a BakBara (opma Ha
KOHCTHTYILIMOHAJIN3aM Ha moBeke HuBoa Buau Giacinto della Cananea, ‘Is European Constitutionalism
Really “Multilevel”?” (2010) 70 Zeitschrift fiir auslédndisches offentliches Recht und Volkerrecht 284;
u Rene Barents, ‘The Fallacy of Multilevel Constitutionalism in Pluralism’ in Matej Avbelj and Jan
Komarek (eds), Constitutional Pluralism in the European Union and Beyond (Hart 2012).

7 Walker (n 83) 162.

8 Avbelj and Komarek (n 40) 23; u Matej Avbelj, Can European Integration be Constitutional and
Pluralist - Both at the Same Time? in Matej Avbelj and Jan Komarek (eds), Constitutional Pluralism in
the European Union and Beyond (Hart 2012) 386-389.
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J071aZieHa BpeTHOCT Ha ycTaBHOCTa Ha EY BO OfHOC Ha HallMOHAJIHATA YCTaBHOCT
Koja ce rieqa NpeKy MHKIY3MBHOCTA, ITPpe3eMarmhe Ha KOHTpOJIaTa Bp3 TPaHCHAIHO-
HAJIHUTE MPOLIECH U CaMOHAMEeTHATa HaJBOPEIIHA yCTaBHA AUCLMILIMHA Ha HALIKO-
HaimHKuTe AeMokparun’. Kywm, mak, ony 4ekop nmoHaramy BO TBpAeHeTo neka EY nma
yCTaB BO BUCTHHCKaTa CMMCJIa Ha 300pOT HE caMO IIPEKy Toa ILUTO OBOj yCTaB ja
HCTIOJIHYBa yiorara Ha (opmaieH u (pyHKIHMOHAJCH yCcTaB, TYKy BOEIHO M IpeT-
CTaByBa YCTaB CO CHJIHA HOPMAaTHBHA CMHCJa CO TOA LITO IO M3BJIEKYBa CBOjOT aB-
TOPHUTET O PEIyONUKAaHCKUTE MPUHIUIN KOU T'M BKIyYyBa, & HE TOJIKY OJ 3€MjUTE
uynenku'’. Ho, 6e3 orvien Ha BakBOTO eHHUpaHE Ha KapaKTEPUCTUKUTE, CEMaK, Ce
TBpaM aeka EY Hema mpaBo 0e3yciIOBHO /a TBpAM A€Ka UMa BaKOB BHUJ YCTaBEH aB-
TOPHUTET 0COOCHO BO CBETJIMHA Ha TIOCTOCHE CTPYKTYpHU cinaboctu. Bo oBaa cmuc-
na, c(pakameTo 3a TeHKaTa yCTaBHOCT Tpebda fa ouae 3emeHa npensua. [lopaau toa,
JuiemMaTa Koja ce rmocraByBa He € ganu EY BoommTo mma ycTaB, TyKy JO KOJIKaBa
Mepa TOj MOYKe Ja Ce CITopelyBa CO YCTaBOT M YCTABHOCTA Ha JaprkaBute!!.

Ogaa mpeTtnocraBka He Tpeba Ja ce MpeyBelIudyBa BO TBPACHE 3a IOCTO-
eme ycraB Ha EY Bo BUCTHHCKa cMuca Ha 300pOT, KOj Ke HAJIMKYBa Ha €/IeH BUJI
(hemepanen ycraB cropea Koj ke UMa jaCHO TPABWIIO Ha CylpeMaTHja CIopesa Koe
BaKBHUOT BPXOBEH aBTOPHUTET M BJACT HE MOXE Ja C€ OcropyBa. BeymiHocT, enHo
BaKBO TBPJICHE OW OMIIO AMPEKTHO CIIPOTHBHO HA OCHOBHATA HJEja HA yCTaBHUOT
IUTypajIn3aM, MOTOYHO MTOCTOCHE MIOBEKE TBPACHa U IPETCH3UH 32 HajBUCOKHOT YC-
TaBeH aBropuTeT Bo EBpona'?. YCTaBHHOT IuTypain3aM He ce 00uayBa 1a ro BpaMu
ycraBoT Ha EY 1 HEeroBHoT ycTraBeH aBTOPUTET BO HALMOHAJIHHU WM JPXKABHU PaM-
Ku'?, HUTY, TaK, caka 6e3pe3epBHO JIa ja MpOMOBHUpa mpakcara u Buznjara Ha ECIT'.
Hanpotus, ycTaBHUTE IUTypaIHCTH CE CBECHM 3a CTPYKTYPHHUTE HEAOCTATOLM LITO
nocrojat Ha HUBO Ha EY Kou Temko Moxar aa Ounar HaaiMuHaTH Oe3 mpuToa J1a ce
OJT KOH CYIITUHCKA TpaHCchopMaIlija U CMETaar JeKa MOCTOjaT OrpaHUICHU OCHOBH
CIIOpEA KOM MOXeE J]a C€ OCIIOPH M MOOME O CTpaHa Ha 3eMjUTE WICHKH TBPIACHETO
3a HajBUCOKHOT MpaBeH aBTOpUTET Ha MpaBoto Ha EY. HecnopHo e aeka npxaBute
c¢ yLITe ro UMaaT HEeHTPATHOTO MECTO BO OCTBAPYBAHETO HA YCTABHUTE BPEJHOCTH,
HO THE MOJIeKa To Ty0ar Jjo/ieKa APyrd SHTUTETH TO 3roJieMyBaaT CBOSTO BIIMjaHUe .

® Maduro (n 55) 76-77.

10 Kumm (n 76) 527.

"' Walker (n 74) 23.

12 Monica Claes and Maartje de Viser, ‘The Court of Justice as a Federal Constitutional Court:
A Comparative Perspective’ in Elke Cloots, Geert de Baere and Stefan Sottiaux, Federalism in the
European Union (Hart 2012) 85.

'3 BapOep TBpAM JieKa pasinKara Mel’y MPaBHUOT U YCTaBHUOT ILTYpAllM3aM € BO TOA IITO YCTaBHUOT
UTypalii3am Koj € poKyCHpaH He TOJKY Ha IPEKJIONyBamkara Ha MPaBHUTE CHCTEMH, TYKY Ha JIPJKaBUTE,
JI0/IeKa TIPAaBHUOT LTy PAIH3aM IO OCBETYyBa BHUMAHUETO Ha MPEKIIONYBambaTa Ha Pa3InYHNUTE IPABHH
MOpeIoLH BO paMKUTE Ha eqHa ApskaBa. Buau Barber (n 39) 172 and 182. He 6u ce coracui Bo onHOC
Ha OBaa II0CHTA CO OIVIe][ Ha TOA IITO YCTaBHUOT IUTypajn3aM ce OHECyBa, pel C¢, Ha JICTHTUMHHTE
CTPEMEXKH 3a HajBUCOK [IPABEH aBTOPHUTET, a HEe TOJIKY Ha paBHaTa npupoza Ha EVY. 3a oBa Buau moseke
Bo Neil Walker, ‘The Idea of Constitutional Pluralism’ (2002) 65 The Modern Law Review.

14 Case 294/83 Partie Ecologiste ‘Les Verts’ v. Parliament, Judgment of 23 April 1986,
ECLI:EU:C:1986:166 n Opinion of the Court of Justice of 14 December 1991 delivered pursuant to
the second subparagraph of Article 228(1) of the EEC Treaty — Opinion 1/91.

15 Maduro (n 55) 77.
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4.1.2. Vcitasnocita u KOHCIHUILYYUOHATUBMOUME HACHPOTIU TTYPATUIMOT

Co mperxomHaTa JUCKyCHja HE ce 3aBpllyBa jaedarara OKONY KPHUTHUKUTE
MOBP3aHH CO YCTABHUOT aCHeKT Ha YCTABHUOT IUTypaiu3aM. FIMeHO, MOCTON yIITe
elHa KPUTHKA yIaTeHa KOH OBaa TeopHja Koja 00MYHO ce e(HHUpA KaKO ,,CTIOPCH-E
BO PaMKHTE Ha CEMEjCTBOTO “!®, OHOCHO MmOMery caMWTe ITypalucTH. Bo ocHOBa,
CTaHyBa 300D 32 CIIOPEHE OKOIY TOA KOJIKY € ,,4MCT" YCTABHHOT TUTypan3aM HiIH
JIAJTH YCTaBHUOT TTyPaIH3aM € TOBOJTHO TuTypaieH'’.

UYecro ce TBpIU 0J] CTpaHa HA PaUKATHUTE TUTYPATHCTH JIEKa TUTYPATU3MOT
Tpeba aa ce 0BOM O] KOHCTHTYIIHOHAIN3MOT OUJIEjKH THE CE HECIIOjIMBU U Mery-
cebHo uckiryunBu. [locTojaT mBpCTH MPUYMHU, CIIOPE OBHE TBPIEHA, 1a CE MpPo-
JIOJDKU CO KPEaTHBHHUOT IPOLEC OHATaMy BO CO3/IaBarbe IIEJIOCHO HOB KOHLIETIT Ha-
MECTO 3a/Ip>)KyBabC HA CTApPUTE MapaaurMy Ha KOHCTUTYIIUOHAJIM3MOT U YCTAaBHOCTa
Y HUBHO MPEBElyBarbe M aIalTHPAhe Ha CBPOIICKHOT M DIOOATHHOT KOHTEKCT'®, Bo
OIHOC Ha II00aTHUOT KOHTEKCT, CEKaKo, Toa He OM MOXKeJIo Ja Ouje omnuja ouaejku
3a Toa € TMOTPEOHO JIPACTUYHO OTCTAIYBakhe O KOHBEHIIMOHATHUOT KOHCTUTYIHO-
HaJM3aM, HElITO MITO HeMa Jia Moke J1a ce onpasia'’. Koncruryponammmor?, oco-
OeHo HeroBuTe ,,prozodekn Temenn‘?!, ce MBPCTO MOBP3aHU CO ,,roleMara uiecja
3a penot ?. EquHCTBEHO MpeKy YHU(POPMHOCTA Ha MPABHUOT MOPEIOK € BO3MOXKHO
Jla ce OCTBapaT CUTE JPYTH BPEIHOCTU HAa KOHCTUTYLHOHAIM3MOT®. 3aToa TOKMY
MPeKy CTporara Xuepapxuja Ha MPaBHUTE HOPMH, 3AIITHTEHA O] HajBUCOKHUOT ap-
OuTep, AMBEP3UTETOT U PA3IUKUTE CE 3HAYUTEITHO HAMaJICHH U TOA, HA KPajoT, BOJH
KOH yHU(OPMHOCT. JlypH ¥ Ja ce HanpaBu 00H/I []a Ce TPAHCIUIAHTHPA WITH MTPEBe/e
oBaa useja, 0e3 orie]] Ha HUBHATA JIl1a00Ka BKOPEHETOCT BO AprKaBaTa, Ha €BPOIICKO
WK Ha T100aTHO HUBO, OCHOBHATA JIOTHKA Ke ocTaHe ucta. He moctou mpoctop 3a
JMUBEP3UTET U ITypau3aM Crope/l OBHE IICAUINTA. BCYIIHOCT, OBUE KPUTUKH OJIaT
BO HACOKa Ha TOA JIeKa KOHCTUTYLIUOHAIM3MOT HE MOXKE JIa C€ CIPABH CO Pa3InuHO-
CTH HUTY BO HAIIMOHAJIEH KOHTEKCT, a YIITE MOMAJIKy Ha MEI'YHapOJEH U €BPOIICKH
KOHTEKCT BO KOW JMBEP3UTETOT € AajeKy moroiiem>!. MoIenoT Ha yBaKyBame Ha
JIMBEP3UTETOT BO YCTABHU PAMKH € MOXKEH KOMITPOMHC, HO € COOUCH CO CIa00CTHTE
IITO T'M 3arpo3yBaarT OCHOBHUTE Ha KOHCTHTYIIMOHAIMN3MOT. Bo OCHOBa He cekoraiil ¢
BO3MOXKHO YCOIJIaCyBal¢ Ha YBKYBAmETO Ha JAMBEP3UTETOT CO XHepapxujara 0e3

16 Nico Krisch, ‘Constitutionalism and Pluralism: Reply to Alec Stone Sweet’ (2013) 11 International
Journal of Constitutional Law 501, 501.

17 Walker (n 74).

18 Avbelj (n 76) 404.

1 Avbelj (n 76) 404-409.

2 Avbelj (n 76) 386 u Krish (n 102).

! Avbelj (n 76) 390.

22 Avbelj (n 76) 391

» BpemHOCTHTE KaKO IITO Ce CTAOMIIHOCT, H3BECHOCT, XHEPapXUja, KOXCPEHTHOCT, OMIITOCT, YHHBEP-
3aJHOCT, e()MKACHOCT, SMHCTBO, €HAKBOCT U MOYUTYBahe Ha BIIAJICCHETO Ha IpaBoTo, Avbelj (n 94)
391-392.

24 Nico Krisch, ‘The Case of Pluralism in Postnational Law’ in Grainne de Burca and Joseph H. H.
Weiler (eds), The Worlds of European Constitutionalism (CUP 2011) 212; Buau, ucto taka, Mattias
Kumm, Cosmopolitan Constitutionalism: A Response to Krisch, 2009, 2-3, nocranHo Ha http://www.
ejiltalk.org/cosmopolitan-constitutionalism-a-response-to-nico-krisch/. Kym TBpan meka cremeHor Ha
JIMBEP3UTET M IUTYPATHOCT € MOM3Pa3eH U MOTEXOK 3a CIIPaByBake Ha HAIMOHAIHO HUBO OHMICjKH
TIpalamara IMoBp3aHN CO MOPAJIOT, peIMTHjara, KylTypara | CJIMYHO Ce HEeIITO IITO He € MpeIMeT Ha
perynupame Ha Mer'yHapOIHOTO IIpaBo, HUTY, TaK, Ha paBoto Ha EVY, OapeM He BO nieHTHYHA Mepa.
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MIPUTOA Jia CE 3arpo3d BTOPOBO U Ja CE MpeIu3BUKa HECTAOMIHOCT Ha CHCTEMOT
Wi nopenaokor?. Ho, eqMHCTBEHO MPEeKy UCTAaKHYBame Ha CIab0CTUTE, KAKO IITO
ce HecTaOMITHOCTA MJIM JIe3MHTerpalujara 1 HeeeKTHBHOCTa Ha MPOIECOT Ha J0-
HECyBame OJUTYKH, IIPEKY TOa M BP3 BIIAJICCHETO Ha MIPAaBOTO, U 3a00paBarme Ha T10-
3UTHBHUTE 1 YCTICIIHH NIPIMEPH Ha YBAXKYBAhe HAa Pa3INYHOCTHTE, BO CYIITHHA, CE
npaBu NPCBU ACKA UCTUTEC OBHUC apryMCHTH KOU CC€ MPOTHUBAT HAa BAKBUOT MOJECJI Ha
yBaXyBame ce NMPUMEHYBA a fortiori M Ha IUTypalu3MOT. [[BaTa KOHIIETITA, YBaXKYy-
BabETO M TUTYyPAJIM3MOT, 3HAUUTEIIHO CE MOTIHpPAaT Ha BOJIjaTa ¥ MOATOTBEHOCTA Ha
cy0OjekTuTe 3a MeryceOHO MOYUTYBabe M YBRKYBAKE MOPAJIH IITO €IHOCTABHOTO
OTIMIITYBaFb-¢ HA MOJICJIOT HA YBa)KYBambe HE € BOOIIIITO YBEPIIHB.

Ha oB0j HaumH, UCTO KaKo IITO OOMIUTE 32 BKJIOMYBAambe HAa MPUHIUIIOT Ha
yBa)XKyBamb€ Ha JUBEP3UTETOT BO PAMKHTE HAa KOHCTHTYIIHOHAIM3MOT Tpeba aa ce
cMeTaar 3a 100peojIeHH, Taka 1 OOM/IO0T Ja Ce KOHIIENTyaln3upa KOHCTUTYIIMOHA-
JM3MOT BO KOHTEKCTOT Ha EY MOjke 1a ce TpeTHpa Kako cocema JeruTuMen>’. Moxe
1 ce 3a0eme’KH Iorope JieKa MpUCIocoOyBameTo Ha KOHBEHIIMOHAITHOTO 3HAUCHE Ha
yCTaBOT ¥ KOHCTHTYLIMOHAIN3MOT He Tpeda Ja ce rieaar Kako HellTo KOHTPOBep3-
HO JI0 Mepa JI0 Koja ypy U OCHOBHHTE NPETIOCTABKU ce ocrnopyBaar. KoHBeHIno-
HAJHOTO INMEANIITEC HA KOHCTUTYIUOHAJIU3MOT XU HCTOBUTE BPEIHOCTH IIPCTIIOCTABY -
Ba JIeKa CUTE OBHE BPEIHOCTH ce 00e30eneHn co yHU(GOPMHOCTA U XUepapxHujaTa Ha
npaBHUOT mopenok>’. Ho, cemak, BpeIHOCTUTE KOH KOW KOHCTHTYIIHOHAIU3MOT Ce
CTpEMH Jia TH OCTBapH IOHEKOTAIll € CIIPOTHBCTABCHU M TOPAJH TOa HE cMeaT Ja
ce mieaar Kako ancoixyTHu. [1oTouHo, BO oipesieH: Cllydan pUrHIHO HHCUCTUPAHE
Ha yHH(OpPMHOCTa MOXKe J1a Ouze moryoHo 3a cTabMIIHOCTa M MHTETpalnyjara Hac-
IPOTH 3a3eMambe rmoduiekcnomieH npucrar. [1o1 OKOTHOCTH Ha MHOIITBO TBPACHA
u Oapama 3a HajBUCOK MPABEH aBTOPUTET BO EBpoIia, MHCHCTHPAKETO HA LENOCHA
YHH(QOPMHOCT ¥ €AMHCTBO CaMoO Ke JOBEZIE /0 MOBEKEe TEH3UH U (DPUKITUH, TMajKH
IpeBUJL JIeKa HajBUCOKUOT aBTOPUTET HE MOXKE J1a C€ OJPEIy CO CTPOra ycTaBHa
pamka. HanmpoTuB, ycTaBHHOT ILTypaii3aM ce 0OHlyBa Jia TO MOMHPH OBOj ILTypa-
JM3aM co morpedara ox enMHCTBO BO EBporma mpeky mpomoBupame (uieKkcnonieH
IIPUCTAIl KOj HE OCTaHyBa CJICN KOH YCTaBHUOT KapaKTep Ha IUTypallHOCTa Ha JIeTH-
THMHHTE TBpJCHa 1 Oapama 3a HajBUCOKHOT ITPAaBEH aBTOPUTET.

Toxmy oBa mpeTcTaByBa peaiHa el Koja yCTaBHUOT IUTypaii3aM ce 00uIyBa
J1a ja OCTBapu OM/ICjKH IUTYPATU3MOT € CYIITHHCKHU eI O/ KOHCTHTYIIHOHATU3MOT?,
Ha HanmoHaIHO HHBO IUTYPaM3MOT MOJKE J1a ce 3a0eeXu BO CHTE IPOIECH Ha Blla-
JIeCHbe, MPEKY MPOMOBHUPAHE HA TAPTHUIIUITAIIMjaTa U MHKIIy3HjaTa OHAMY KaJie IITO
[eNTa Ha KOHCTUTYIMOHAIM3MOT € J1a TH BPAaMH CHTE BO €/1eH KOHCTPYKTHBEH OJJHOC
¥ J1a OBO3MOXKH €MHCTBO KOJIKY IITO € BO3MOXKHO Toa. [Tokpaj cute npyru hopmu Ha
ITypajan3aM, TOj MOKE Ja C€ jaBH U Kako (popMa Ha HHCTUTYIIMOHAJICH M HHTEPIIPE-
TaThBeH muypaiu3am”. Taka, BO paMKUTE Ha JAp)KaBara MOXKe [a I0CTOjaT MoBeKe
MHCTHTYIIMH KOM C€ MHBOJIBUPAHH BO TOJIKYBame Ha ycTaBuute Hopmu®’. Ho, Kiyu-
HaTa pa3inKa, Koja ja ucrakaysa Kpumr, co EY-KOHTEKCTOT e Jjeka BO paMKHTEe Ha

> Krisch (n 110) 214-219.

26 Maduro (n 55) 83.

7 Stone Sweet (n 60) 496-497.
2 Maduro (n 55) 78.

% Maduro (n 55) 80.

3 Halberstam (n 34) 109-124.
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Jp’kaBaTa BaKBUOT ITypajM3aM ce OCTBapyBa BO PAMKHTE Ha €JCH NPaBeH MOPEIOK
KOj TPOM3JIeTyBa 0/ HalMOHATHUOT yctas®!. Tlopaan oBa, Toa HE MOXKE J1a Ce Hapeue
CUCTEMCKH TUTypaii3aM KOj IIPOU3JIETyBa O] OJIBOSHH IIPaBHU MOPEIOIH U KOj HE Ce
OCTBapyBa BO €/lHA MpaBHa paMKa*? Kako mITo e ciy4ajot Bo EY. BakBoto moeaHoc-
TaByBamkE MOXKE JIa C€ MPOTOJIKYBa KaKO HErmparme Ha PeaslHoCTa M MpaKTHKaTa Ha
CTaTyCOT U MPUMEHaTa Ha eKCTEPHU N3BOPH Ha MIPABOTO WIIM MIPABHU HOPMH, 0co0e-
HO BO ciydajor Ha EY miam Bo kKoHTekcTOT Ha EBpoTicKaTa KOHBEHIIH]ja 32 YOBEKOBH
npasa*’. CyoBHTE BO HEKOH CIIydau 3HAYUTEIHO IO MOAM(UKYBaa CBOjOT KPYT CTaB
KOH €KCTEPHUTE M3BOPH Ha MPAaBOTO CO OTCTAIYBambe OJ] eTaOIHpaHUTE JOKTPUHH
Ha MOonM(UKyBaH MOHM3aM WIIM JTyalli3aM, KO TIOHEKOTalll Ce€ YPelleH! U CO HOBH
ycraBau HOpMu**. OJ1 Ipyra cTpaHa, BO3MOXKHO € pa3InuHi UHCTHTYIIHH WIH CY/I0-
BH, JyPH ¥ BO PAMKHUTE HA BHATPEIIHUOT CYJICKHA CHUCTEM, JIa TO HCTaKHYyBaaT CBOjOT
[IpUMar cO TIOBUKYBam-€ Ha aBTOPUTETOT U JICjCTBOTO HA Pa3IMYHH €KCTEPHH IIPaBHH
HOpME™®,

Ha oB0j HaYMH yCTaBHUOT IUTypalii3aM OCTaBa MPOCTOP 332 MHTEpaKivja Ha
MPaBHU MOPEOIH KOja MOXKeE Jla C€ OJUTUKYBA U CO TIOBPEMEHH KOH(IMKTH KOU OH
MOJKeJe Jia ce pemiar co MPaBHHU CPEJCTBA, HO HE HEMHHOBHO MPEKY BOCIIOCTAaBY-
Bamke XHepapxuja, 0e3 Ja uma norpeda BEIHAI Jia CE MPEIyIITaT Ha MOJIUTUYKH
cpencTBa. Bokep ro momoByBa oBa co ApyrH 300pOBH, HCTAKHYBAjKH JACKa ,,yCTaBHU-
OT IUTypaicT Oapa Aa ja 3aIpKu 0Jf KOHCTUTYLIMOHAIM3MOT U/igjaTa 3a CAMHCTBeHA
OCHOBA 32 OBIIACTYBamE¢ BO MOJMUTHYKATA cdepa BO IeIHHA JI0JCKa BO HCTO BpeMe
Jla TO 3aJIp>KH O TUTYPaTU3MOT YyBCTBOTO Ha OOTaT W HE3aMEHIIMB JIUBEP3UTET Ha
Taa MOJUTHYKA cepa‘ .

Baxsoto mpaBHO perynmpame co3aBa GpopMa Ha ToradaBa paMKka Koja Mmpe-
BU/yBa IPUHLMIHN ¥ HACOKH, HO HE J]aBa OIHAIpE] AaJCHHU peuieHuja. TeH3uuTe u
KOH(IMKTHUTE IITO K€ CE 1M0jaByBaaT c€ MHOTY YECTO TIOBP3aHU CO (PyHTaMEHTATHH-
T€ YCTaBHU Ipalllamka, KaKo MITO ce QyHJIaMEHTAIHU NpaBa, 1mojieida Ha OBJIACTY-
BamkaTa U HAJJIC)KHOCTUTEC U MOYUTYyBak€ HA YCTABHUOT I/II[GHTI/ITCT.37 E}Z[I/IHCTBCHO
BO CITy4ad Kora OBHe KOH(IMKTH ce TIPaBHO HEPEILINBH Ce MPUCTAITyBa KOH HUBHO
pelaBame NPeKy HOIUTHYKU CPEICTBA.

31 Krisch (n 110) 222-223.

32 Krisch (n 110) 226-227 and Krisch (n 102) 504.

3 NurepecHo, kora cranysa 300p 3a (yHIaMeHTAHKUTE MpaBa criopex ABOesb: “conventional consti-
tutionalism usually boasts of a single human rights catalogue”, Avbelj (n ) 394. BakBuoT cTaB ce YuHI
JieKa [eJIOCHO ja Hernpa eBUJICHTHATA IUTyPaJMCTHYKA PEaHOCT Ha 3alITHTaTa Ha (yH/IaMEHTAIHHUTE
npasa Bo EBpora. BakBHOT purnjieH ctaB 3a KOHCTUTYL[HOHAIM3MOT MOXE J1a TH J0BEJIE BO MpAIambe
MOCTOCHETO HA KOHBEHIIMOHATHHOT KOHCTUTYI[MOHAIN3aM BO HajrOJIEMHOT JIeT 0/ 3eMjuTe Bo EBpora.
Stone Sweet (n 60), Alec Stone Sweet, ‘Rights Adjudication and Constitutional Pluralism in Germany
and Europe’ (2012) Journal of European Public Policy 92.

3* Buyu, Ha ipumep, wieH 23 ox OcHoBHHUOT 3akoH Ha CP I'epmanuja u ciiygajor Gorgiilii case, BverfG
111, 307.

35 MHory 3Ha4aeH npuMep ¢ 0Hoj co BpxoBHHOT cyj Ha benruja koj cBojara cynpemaruja ja 6a3upa Ha
,,cynpa-ycraBHHOT  cratyc Ha EKUII, mro Bo ocHoBa ro mo6usa aprymenTot Ha Kpumr. [ToBeke 3a oBa
By Stone Sweet (n 60) 496.

3¢ Walker (n 74) 17-18.

37 Krisch (n 110) 503; Stone Sweet (n 119).
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4.2. KoJIKy e mIypajJMCTHYKH YCTABHHOT IUTypaau3am?

Joneka pagukamHUTe IUTypaIuCTH TBPAAT AeKa He Tpeda Ja MOCTOM KoMOu-
HHUpame Ha KOHCTHUTYITHOHAIM3MOT CO TUTYPaNM3MOT OWIEjKU THE HE CE CIIOWBH,
JIPYTUTE KPUTHYAPH HA YCTABHUOT IUTypan3aM TBPJAAT JIcKa BEKe MMa MPEMHOTY
KOHCTHTYIIMOHAJIM3aM BO HETO CO IITO HE MOXKE JIa Ce PAa3IUKyBa OJ IPyTrUTe TpaIu-
IIMOHAJIHU JIOKTPUHU. Bo 0Baa cMmucia, yCTaBHUOT IUTypajin3aM, Kako pe3ynrar Ha
OCHOBHHTE KapaKTEPUCTUKU Ha KOHCTUTYIIMOHAIM3MOT, CE CBEyBa CIMHCTBEHO Ha
MoaudrKyBaHa Bep3uja Ha MOHH3aM. BCyITHOCT, 0Baa KpUTHKA MPETCTaByBa I1EJ10C-
Ha CIIPOTUBHOCTA Ha NpeTxoHaTa. Ha 0BOj Ha4MH, YCTaBHHUOT ILTypan3aMm € mocTa-
BEH Mer'y JIBe CIIPOTUBCTABEHH KPUTHKH, HIIH J]a CTABH aKIICHT HA KOHBEPIeHIIMja 1
eIMHCTBO BO HACOKA Ha LIeJITa J]a C€ OCTBapy HOB MOHHU3aM WIIU J1a HE CE TPEIBHIH
KakBa OMJIO ITPaBHA M yCTaBHA paMKa W Ha TOj HAUWH Jla CTaHE TEOpHja Koja Ke ce
cMeTa JieKa BOJIH KOH JIe3MHTerpalija Co OBO3MOXKYBambe apOuTpapHOCT?,

BceymHocT, pa3nuyHuTe BapyjaHTH Ha yCTaBHUOT IUTypajin3aM, HCTO Taka, ce
HararaHu mopajy Toa IITo, HaBOAHO, HaJMKyBaaT Ha MoHm3aM™>. Co Ipyru 300poBH,
MHOTY 4Y€CTO C€ MCTaKHyBa puMepoT Ha Hunm MekKkopMuEK, elieH 0/ Haj3Ha4YajHUTE
POOHAYATHUITH, KOj BO MOAOIHEX HAaTa (a3a MovHa Jia ce BPTU KOH MOHM3MOT. Kako
pe3yNTar Ha HETOBHUOT CTPAB JieKa Ke C€ COOYH CO MOYXKHOCTA PAJMKAIHUOT ILTypa-
JIM3aM Jia JIOBEJIC JI0 HePEILIMBY KOH(IMKTH, TO] ja TpaHC(hopMupalle cBojara pa-
JIMKATHA BEp3Hja BO TUTypasiu3am Moj Mel'yHapoIHOTO MPaBo, MOTOYHO MOHUCTHIKA
Bep3Huja, Kako LITO MPH3HABA M TOj caMHOT. Kako mocieaunia o oBa, KpUTHYAPHUTE
TBpPJAT JIeKa TOa MOXE Jia ¢ TBPJIM 32 CHTE OCTaHATH TCOPUHU KOW ce Oazupaar Ha
npBUYHATa KoHIENrja Ha MekkopMuk*. IMeHO, MpeBUIyBambeTO MPUHIMITH Ha
MeryceOHa MHTEpaKiija Mel'y IpaBHUTE MOPEIONN HajYecTO pe3yiITupa BO 3HAYH-
TEJIHO HAMAJTyBal¢ HA MAaHEBAPCKUOT MPOCTOP HA HAIIMOHAIHHUTE YCTABHH CY/O-
Bu*'. Ox mpyra cTpana, co3aBambe paMKa OJ1 3a¢JHUYKU TIPUHIMITN KOU O Tpedaio
Jla UM J1aBaaT HACOKH Ha CYJOBHUTE BO CHUTYaIlMH Ha KOH(IMKT criopell Kou Ke uma
MPETIOCTaBKa 3a MPUMapHa MpuMeHa Ha npaBoto Ha EY*2. Bo nBara ciy4aja, miy-
panu3MOT € OTpaHWYeH W, Ha TOj Ha4MH, CE€ OTBOpa MpOCTOp 3a 00e30emyBame Ha
€IMHCTBOTO M YHHU(POPMHOCTA MPEKYy MOHHUCTHUYKU mpuctan. CIeICTBEHO, YCTaB-
HUOT IUTypajii3aM CTaHyBa, JIOKOJIKY BEKe HE €, TeOpHja 3a KOHBEpICHIMja Koja

3% Alexander Somek, ‘Monism: A Tale of the Undead’ in Matej Avbelj and Jan Komarek (eds),
Constitutional Pluralism in the European Union and Beyond (Hart 2012); Loughlin (n 44) 24; Jaklic (n
15) 191-200; Walker (n 76) 17; Walker (n 74); and Maduro (n 55) 82.

39 Jlpyra IiIypanicTHYKa KOHIEMIHja KOja 4eCTO Ce MOBP3yBa CO MOHH3MOT € KOHCTHTYLHOHATHU3MOT
Ha moBeke HuBoa oOpasnoxkeH o WMurond I[lepuuc, Pernice (n 92). Cnopean co cTaBoT Jeka oBaa
TeopHja, BO CYIITHHA, MOHICTHYKA WM criara Bo Tpymara eBporcku MmoHu3am Bo Neil Walker, “Late
Sovereignty in the European Union” in Neil Walker (ed) Sovereignty in Transition (Oxford: Hart
Publishing 2003) 13-14.

40 Somek (n 124) 347 fn. 21.

41 Jan Komarek, ‘European Constitutionalism and the European Arrest Warrant: In Search of the
Limits of “Contrapunctual Principles”” (2007) 44 Common Market Law Review 9, 33; u Alexander
H. E. Morawa, ‘Kafka, Kelsen and Supremacy: How European Courts Could Interact with a View to
Fostering Constitutionalism’ in Kyriaki Topidi and Alexander H.E. Morawa, Constitutional Evolution
in Central and Eastern Europe: Expansion and Integration (Ashgate 2011) 159, 175-177.

2 Theodor Schilling, ‘The Jurisprudence of Constitutional Conflict: Some Supplementations to Mattias
Kumm’ (2006) 12 European Law Journal 173, 192-193.
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PE30HMpPa KaKo eBPOIICKM MOHM3aM KOj OBO3MOYKYBa LIBPCTH apIyMEHTH 32 CylpeMa-
THjaTa Ha paBoTo Ha EY%.

JononuuTenHo, ocrpara kputuka Ha CoMeK ynaTyBa Ha Toa JieKa Iulypalu-
3MOT HE € HHIITO JPYyro TyKy enHa MoaudukyBaHa Bep3uja Ha Monuzam*. Tonky-
BajKH TO MOHHM3MOT IPIJIMYHO ITUPOKO, TOj ja 3aI0YHyBa CBOjaTa JEKOHCTPYKITHja
Ha TUTYypalu3MOT MPEKy HEerHpame Ha KPeAHOMIUTETOT Ha TyaJM3MOT Kako CIIpO-
THBCTaBeHa JOKTPHWHA Ha MOHHM3MOT. Hamymrajku rv moBekeTo KOHBEHITHOHATHU
JnepUHUIMKA Ha MOHHU3MOT, 0e3 Ja ce TBpM Oe3yClIOBHA CylipeMaryja Ha MeryHapoI-
HOTO TIpaBo U 0e3, MPUTOa, COOJIBETHO Jia o IeUHUPA TOA, TYKY SAMHCTBEHO IIPEKY
HeraTuBHA Ae(UHMLIMja, CE€ YNHH JIeKa TOj Ce CTaBa BO €JHA MOHUCTHYKA KOLUTHULIA.
Toj co ocHOBa TBpIM JeKa ,,IPABOTO € CYLITHHCKH MOHHCTHYKO™ U JieKa TLTypal-
3MOT HE MOXKE Jia Oujie IPaBeH KaKo TakoB, OUIejku He € Bo3MokHO Toa®. TTopamu
TOa, HE TIOCTOM JIpyra Teopuja ocBeH MOHU3MOT. Co 0Ba yCTaBHHOT ILTypajin3aM He
MOXKE J1a JTaje HUTY JACCKPUNITUBHA MPETCTaBa OWIEjKH TpaKcara MOKaKyBa JeKa
TOA, BCYIIHOCT, € MOnu(HUKyBaHa (opmMa Ha MOHM3aM BO PAMKHUTE Ha HAILIMOHAIHO-
TO TpaBo. HallmoHaHUTE CY[I0BH HE CE€ CIIPEYCHH Jia IMOCTaIlyBaaT CIPOTUBHO Ha
npaBoto Ha EY mpeky TakanapeueHd ,,lIOTPEeLIHN OATYKU' KOM HE HOCAT HUKAKBH
MOCICTUIM O] YKHHYBAmbeToO Ha TmpaBHHUTe akTh Ha EV*, momexa EY mema edek-
THUBEH MEXaHM3aM 3a M3BPIIYBamkE Ha CBOETO MpaBo. Taka, HAMOHAJIHOTO IIPABO
HEMHMHOBHO ja UMa cynpeMaTnjata. HcHCcTHpajkn Ha HeM30eKHOCTA Ha TIOCTOCH:E
MIPaBHU PEUICHHU]a 3a CyIMPOT Ha TBPJICHh-aTa 3a BPBEH NIPAaBEH aBTOPHUTET BO EBpora,
BeymHoct, COMEK To cBeyBa H300pOT Mel'y MOHH3aM M MOHU3aM*’.

BakBoTo miieanmiTe OYMITIEHO TH 3aHEMapyBa 0COOCHOCTHTE Ha TIPAaBOTO Ha
EY, kako 1mTo ce, Ha nmpuMep, €BPOIICKUOT MAaHAAT Ha HAL[MOHAJIHUTE CyAOBU WJIH
peaTUBHO BUCOKOTO HMBO Ha MIOYUTYBame U €PEeKTUBHOCTA, a 0€3 MOCTOCHE JIeTH-
TUMHA MOK 3a IIPUCHIIA, TYKY MPEKyY Ipyrd GOpMH Ha MMITTICMEHTHPAE Ha TPABOTO
Ha EV*. Bo cekoj city4aj, apryMeHTOT CO ,,[IOTPEIIHATE OUTYKU  MOXKE J1a C€ MPeT-
CTaBH M Ha cOoceMa CIPOTHBEH HauWH. MIMeHO, Jamu OM MOXKeIo J1a ce TBpIU JeKa
nokoIKy co omnyka Ha ECTI, kako mro e Bo ciy4ajor Kpajn (Kreil)®, ce amymupa
JieKa HallMOHAJIHATa yCTaBHAa HOPMa HE € BO 1IeJI0CHA COIIACHOCT O MpaBoTo Ha EY
1 JIeKa aKo TaKBa OJTyKa ce npudaru 1 N3BPILY Of] CTPaHa HA HALIMOHAJIHUTE BIIACTH
IIpeKy MEHyBambe Ha KOHKpETHaTa ycTaBHa oApenda, Toa Ke 3Hauu U Ke JOKaxe JeKa
npaBoto Ha EY nMa cympemaruja Bo TOj mpaBeH mopenok? JIOKOJIKy ce oaroBopu
MOTBPIHO, Toram Ou OMJIO ,,IOrPeIIHO™ O HAlMOHAJIHA IIpaBHA nepcnekrusa. Ho,
OINTYKHTE HE MOXAT Jla Ce ONpeleTyBaaT KaKo TOYHU WU TOTPEIIHH JOKOJIKY He
ce BMJECHU HM3 IIpU3Mara Ha npaBoro Ha EY koe camo ro morBpayBa €BpPOICKHOT
MaHJIaT Ha HALIMOHAIHUTE CYIOBH Jla TO IPUMEHYBaaT U TOJIKyBaaT MpaBoTo Ha EY
BO TakBHTE ciydad. TOkMy oBaa rmoeHra He ¢ enabopupana ox CoMek Mmopajn mTo

# Schilling (n 128) 192-193.

# Somek (n 124) 344-350. Cf. MexkopmuKkoBara aHanu3a Ha Kemsen m Xapt 3a ogHOCOT momery
npaBHUTe nopexonn, MacCormick (n 82) 8-11.

* Somek (n 124) 372.

46 “Hence it is not unreasonable to conclude that Member States retain the power to have their judges
adopt false decisions, at any rate so long as states are willing to pay for it”, Somek (n 124) 358.

47 Somek (n 124) 363.

# Maduro (n 55) 71-75.

4 CJEU, Case C-285/98 Tunja Kreil v Bundesreplik Deutschland, Judgment of 11 January 2000,
ECLI:EU:C:2000:2.
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ocTaBa MHOTY Mpa3HUHU BO apryMeHTalujara koja Tpeba Jia ce MomoiHu 3a 1a Ou-
JIaT BUCTUHCKU YBEPIIUBH.

TouHO € neKa Iypaau3MoT € 3ay3/1aH PEeKy KOHCTUTYIIMOHAIN3MOT, HO TOj He
e cy3ouen. Co npyru 300pOBH, OCHOBHATA TUTYPAIMCTHYKA JIOTUKA € BO CPEIHUILITETO
Ha TeopHjaTa Ha YCTaBHHUOT ILTypanu3aM. He mocroun ceondarna cynpemarnja Ha Koj
OWJI0 MpaBeH MOPENOK, He MOCTOU XUEPAPXUCKU OIHOC MOMErY IMOPEAOLHTE, TYKY
XETEepPapXHCKHU, KaKO PE3yNTar Ha MITO MPALIAKETO Ha TOA KOj € HajBUCOKHOT IIPaBeH
ABTOPUTET MJIM KOj TIOPEAOK ja MMa HajBUCOKOTO MPABHO JIEJCTBO U KOja MHCTHUTY-
[[{ja ro UMa MOCJIEJHUOT 300p OcTaHyBa OTBOpeHO. KyM olIuHO ja 1o10ByBa oBaa
MOEHTA KOj BEJNH: ,,...yCTaBHHUOT ILTypalnu3aM: He € MOHUCTHYKH M OCTaBa MPOCTOP
3a MOCTEH¢ MOYKHH KOH(IMKTH KOM HE MOXKAT KOHEUHO Jia OMJaT mpaBHO pa3pelie-
HH, HO HHCHUCTHUpA JIeKa CIIOJICJICHUTE YCTaBHH NPUHIIUIIN OBO3MOXKYBAaaT IIOCTOCHE
paMka Koja OBO3MOXKYyBa KOHCTPYKTHBHA MHTEpaKIMja Ha Pa3IMuHUTE TOPEIOLU U
MeCTa Ha aBTOPHUTET €JIeH co apyr .

JIOKONIKY BakKBOTO ILTYPaJIMCTHYKO IVICAMIITE HEMa YCTAaBEH €JIEMEHT, Ke ja
3ary0u cBOjara yBEpJIMBOCT M HEMa Jia MOXKE J1a J]aJie COOJBETHA ISCKPUIIIIHja Ha pe-
aJTHOCTA M, HA KPajoT, ke OuJie ymITe moBeKe N3JI0KEeHO Ha KPUTHUKA JIeKa TO 3arpo3y-
Ba BJIAJICCHETO HA MIPABOTO, a IPEKy TOA HA CTAOMIIHOCTA HA TIPAaBHHUTE MTOPEIOLHU CO
NpeU3BUKYBambE Ae3UHTErpanuja. TokMy OBHE HAaBOAN U KPUTHKH KOH C€ HACOYCHHU
MPOTHUB YCTaBHUOT IUTypasiu3aM Ke OMIaT CICAHO aHAIU3UPaHH.

4.3. lanu ce 3arpo3yBa BJaJeeHeT0 HA MPaBOTO?

Enna o 0OCHOBHUTE KapaKTEPUCTHKU HAa YCTAaBHHOT IUTypaliu3aM € XeTepap-
XHjaTa Koja To 0CTaBa MPalIakeTo 32 HajBUCOKHOT IPaBEH aBTOPHUTET U JIEjCTBO He-
OZITOBOPEHO W HAJIBOp OJ] TIpaBHATa paMKa. BCYNIHOCT, oBa € CTaHOBHIITE OKOIY
Koe ce obemuHeTH cuTe Iurypanmuctu. Ho, ox apyra cTpaHa, TOKMY HEJIOCTUTOT Ha
XHUepapxuja BO OJHOCUTE Mel'y IPABHUTE MOPEIOIH U OTBOPEHOCTA CE& CYIITUHCKUTE
OCHOBH KOU HAjUeCTO ce ILIe]1 Ha KpuTndapute. FiMeHo, ce TBpIH JieKa INTypatn3MoT
I'M 3arpo3yBa Haj3HA4YajHUTE BPSIHOCTH HA CEKOj YCTaBEH MOPEIOK IITO CE Mperyc-
JIOB 32 MOCTOCHE Ha OCTAHATUTE BPESAHOCTH KOU MTOPEIOLUTE IeJIaT Jia TH OCTBAPAT,
a Toa € MIOYNTYBakE Ha BIAJICCHETO Ha PABOTO” .

Bakepo Kpy3 ro npenouyBa HajuecTo HCTAKHYBaHHUOT KPUTUYKH OCBPT BO KOj
ce eabopupaar HEKOJIKY pa3IMYHHM MOEHTH BO KPHTHKATa KOH ILTYpain3MoT. Toj
TBP/M JIeKa YCTaBHUOT IUTypaii3aM HE MPETCTaByBa OOjeKTUBHA M HEyTpajHa Te-
opuja, OuIejku HE MOXE J]a C€ OCTaHE HEyTPaJiCH MPHU IMOCTOCHE CIIPOTHBCTABEHU
TBpZACHA U JIeKa € MHOTY TIOBeKe HAaKJIOHET KOH HallMOHAJTHHUTE YCTaBHU CYJIOBH U
HUBHHUTE cTaBoBH™>. Ha 0BOj HauMH IUTypasM3MOT IO 3acia0HyBa BJIaJCCHETO Ha
MPaBOTO Ha €BPOIICKO HMBO M ja 3arpo3yBa IpaBHara nHTerpanuja. Kako mpso uc-

30 Mattias Kumm, ‘The Cosmopolitan Turn in Constitutionalism: On the Relationship between in and
beyond the State’ in Jeffrey L. Dunoff and Joel P. Trachtman (eds), Ruling the World? Constitutionalism,
International Law, and Global Governance (CUP 2009) 272.

! Baquero Cruz (n 28), kako u nosnemukara mery bakepo Kpys u Kym Bo Avbelj and Komarek (n 40)
29-30. 3a kpuTHKa Koja ymaTyBa Ha TOa JeKa CO OBa CE 3arpo3yBa BPEAHOCTA HA MHTETPUTETOT, BUAM
Bo Pavlos Eleftheriadis, ‘Pluralism and Integrity’ (2010) 23 Ratio Juris 365, ucrto taka Jaklic (n 15)
205-209

52 Baquero Cruz (n 28) 414.

232



Henwnc Ipemosa: O MOHU3AM U JIVAJIU3AM KOH ITVIVPAJIM3AM HA . ..

TaKHYBa JIeKa YCTaBHHUOT IUIypaju3aM T 3arpo3yBa IpaBHATa CUTYPHOCT U e(ek-
THUBHATA 3alITUTa Ha (DyHJAMEHTATHUTE IpaBa MPEKy ONpaBIyBambe HA MOCTOCHE
3HAUUTETHO HecTaOWIHU WHCTUTYLUHOHAIHN ofgHocH Bo EBpomna. [lox TakBu oxon-
HOCTH CaMo € Tpaliamke Ha BpeMe Kora Ke ce co3ziajie xaoc>. BTopuot aprymeHT
yHaryBa Ha Toa JIeKa HeIOCTUTOT 0J] YHU(OPMHOCT U €IMHCTBO PE3YITHPa BO MOXK-
HOCT Of] TIOCTOEH-E MapajelH! MHTepHpeTanuy Ha npaBoto Ha EY ox crpana Ha
HallMOHAJIHUTE YCTaBHU CYJOBHU CO ILITO CE IMOJPUBA aBTOPUTETOT U €(heKTUBHOCTA
Ha npasoTo Ha EY. VHunarepalHu nexiiapaluu Ha JIeporupame Ha IpaBoTo Ha BY
ce cMeraar 3a HernpudaTuBu Bo oBaa cmucia’t, Kako Tpero ce McTakHyBa [eKa
M3BECHOCTA 33 HACTaHYBamhe HEPELUUTUBH KOH(IMKTH, KaKO €JHO 0f oOerexjara Ha
YCTaBHUOT IUTypalin3aM, K€ pe3yJITHpa Mopaau HEeOCTOCHE XUepapXuja BO OTHOCH-
TE Ha MIPABHUTE OPEIOLH, AyPU HUTY Ha OIIITONpU(ATeHaTa IPUMAPHOCT BO IPU-
MeHara Ha npaBoTo Ha EY. BakBara cocrtoj0a co3maBa »ecTOK HaTmpeBap momery
pa3IMYHUTE TIOPEIONH KaJie MITO KaKo BIIOT C€ €IUHCTBEHO MPECTHIKOT M MOKTA,
JI0/IeKa MHTerpanujara 1 BlIaJIeeheTo Ha IPaBOTO ce nmoapuBaar>’. Mako Bo HEeroBure
MOZIOIHEKHH TPYIOBH TO]j AaBa OIPEICHO ONPABIYBahE 32 UCKIYUUTEIHUTE CUTYa-
LIUM Ha OTIIOP O CTpaHa Ha HALIMOHAJIHUTE YCTaBHU CyIOBH BO (popMa Ha ,,CKpOTEHa
rparancka HemocayHoct %, bakepo Kpys, cemak, ja ofp:KyBa CBOjaTa KPUTHKA 3a
MMOCOUEHNTE ¢Iab0CTH Ha YCTAaBHHUOT TUTypann3am’’.

OBue apryMeHTH, cemnak, ce JISTHTUMHHU 0e3 orvie]] Ha Toa IITOo ce AocTa (op-
MaJHMCTUYKHU [TOCTABEHH M HE HaBJETyBaaT Mo/i1ad0Ko BO €(PEKTOT M MOCIEANIINTE
Ha c€ TIONIPUCYTHUOT yCcTaBeH murypanmu3am Bo EY. Mako Toj, mpen ce, ce moTnupa Ha
NepcreKTUBaTa U apryMEeHTUTE Ha cTpaHaTa Ha rpaBoTo Ha EVY, cenak, Herosure no-
eHTU OM MOXeJIe JIECHO J1a Ce MCKOPHCTAT 3a 040paHa Ha MO3ULMUTE HA TBPACHATa
3a cympeMaTHja Ha HallMOHAJIHUTE YCTaBH. [IIypalucTHUKUOT MpaBeH MOpPEeNoK BO
EBporma He Gerre 3arpo3eH uim, Mak, ce Je3nHTEeTpupaliie mopai MoBpeMEeHNTE TeH-
31 U CHOPAJUYHO HEIIOUUTYBabE, IypH HU BO CBETJIMHA HA OJUTyKaTa Ha YCTaBHHOT
cyn Ha Yermka®® Bo oxmoc Ha ciydajot Jlanarosa (Landtova)®. JlononHUTETHO, TMO-
TEHLIMjaJIHaTa 3aKaHa 3a IOCTOCHEe HEPa3peIUINBY ycTaBHU KOH(IMKTH Bo EBpona
YECTO Cce NMPEeIUMEH3NOHNpPA, TypH U BO OIHOC Ha MOCJIEAHNUTE CIIydyBamba CO O/IITy-
KaTa Ha YcraBHHOT cyn Ha IToncka® co umja mpecyma Hekonky ompenbu ox J{oro-
BopoT 3a EBporickara YHHja ce mporiiaceHu 3a HEyCTaBHHU. YCTaBHHOT LTy pajin3am
HE TH MepIUNIpa BAKBUTE €MU3011 KaKO TPArnYHH WM Pa30pyBadky, Kako IITO IO
[IpaBaT T0a HEKOM €BPOIICKM MOHHCTH, CE JJOIEKA CE BO PAMKUTE HA MIPUHLUIINTE U
BPEIHOCTHUTE IITO TOj TH MPOMOBUPA. TOKMY MOHUCTHTE CTPUKTHO CE TIPUIPKyBaaT

33 Baquero Cruz (n 28) 414.

* Baquero Cruz (n 28) 414-415.

3 Baquero Cruz (n 28) 415-418.

% Baquero Cruz (n 34) 259, u tBpaemero na bakepo Kpys nexa: “I would be willing to accept, but
only as a second best, moderate version of pluralism...” Bo Avbelj and Komarek (n 40) 19, ocobeno Bo
criopeni0a co HETOBOTO MPETXOIHO TBpICHE Aeka: ““...the argument from civil disobedience may work
with individuals, but I don’t know whether it can extrapolate to institutions”, Buau Avbelj and Komarek
(n 40) 30.

57 Baquero Cruz (n 34) 255-256.

58 CCC, Judgment of 31 January 2012 P1. US 5/12 (Holubec) of the Czech Constitutional Court.

% CJEU, C-399/09 Marie Landtova v Ceskd sprava socialniho zabezpeceni, Judgment 22 June 2011,
ECLLLEU:C:2011:415.

% Polish Constitutional Tribunal, Judgment of 7 October 2021 K 3/21.
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JI0 PUTHUAHUOT U (opMajeH MPUHIUI Ha cympeMaruja 0e3, mpuToa, Ja ce oOpHe
JOJKHO BHUMAHME KOH CYIITHHATA U TPUHIUITUTE COAPIKaHN BO HEKOW HAIIMOHAITHI
MIPAaBHU aKTH WJIM CYICKU OTYKU:

,, Cexoja gebainia 3a ceolighaitina cyiipemaiiuja u xuepapxuja L?OMeij/ upasHuie
ilopegoyu e obpemeHeilia og puiugeH popmanuzam Ougejru cyipemainujaita e
Qopmanen Gpunyuii, cieil KOH CYWIHUHAa u egekitiuitie, gogeka, og gpyla ciupana,
slageerseitio na upasoitio e e ‘o,

Bo cynitnHa, TaKBHOT pUTHACH (popMain3amM MOXe Jia OuJie TOMalIKy KOpH-
CEH OJ1 OHA IITO C€ YMHHU Ha MPB MOTIE/, 33 HHANBUAYATHHTE MTPaBa U 32 Pa3BojoT
Ha MPaBOTO, TeHepastHo. [Topain Toa, BpeTHOCTUTE KaKo MITO CE XUepapxujara, cra-
OWJTHOCTA U M3BECHOCTA He Tpeba 1a ce PeTUIn3npaar.

BpeaHocTa U 3HaUCHETO HA XHEpapxHjara MHOTY 4ecTo ce TpereHeTH. Taa
HE BOJM CEKOTall KOH IEJIOCHA YHU(GOPMHOCT U alCoNyTHA CTAOMIHOCT BO CEKOja
ciy4aj®?. Jloneka HAIlMOHAIHUTE YCTABHU MOPEAOLHM Ce IIeaar Kako OaCTHOHHU Ha
OBOj THTI XHepapXHja Ha MIPABHUTE HOPMH, CETaK, TOA HE € CEKOTalll Taka. AKO Xue-
papxujata ce AeuHUpa MPEeKy Hej3uHATA KAPAKTEPUCTHKA JIEKa €CH EHTHTET CEKO-
rai ro ¥Ma NOCJIESTHHOT 300p, TOTall OM MOXKEIIO JIa c€ TBPAHM JieKa JIypH U pa3Bu-
€HH €BPOIICKH JPIKABU HE CE KapaKTePU3UPAaT CO BAKOB THIT XHEpPapXUja HAKO THE
CE YeCTO 3eMaHU KaKo MPHMEPH 3a MOYUTYBamkEe Ha BIIaJeCHeTo Ha MpaBoto®. OBa
(bopmanucTiuko chakame 3a xuepapxuja, IPECINKaHO O/ HAIIMOHATHO Ha EBPOIICKO
HUBO, Tpeba Ja Ouje yosiaXKeHO CO Iel Ja MOXe Ja TH ordaru, yBaKu U ypeayBa
MOCTOCYKHOT JUBEP3UTET U IUTypaiin3am. KakBa OHUII0 HaJpeIeHOCT He MOXKe J1a Ou-
Jie MPETIIOCTaBeHa TYyKy Tpeba CYNITHHCKH Ja Ce OMpaBia BO CEKOj MOCAUHCUCH
cllydaj BO KOj Ce HaceTyBa MoTeHIHjajeH koHhuukt®. Bo oBaa cMmciia, OCHOBHATA
MPEHOCT HAa YCTABHUOT IUIypaln3aM U XeTepapxujaTa Ha MPaBHUTE MOPEIOIH ¢
BO TOa JIeKa Ce CO3/1aBa CUTyallija BO KOja ,,HUTY €JCH CYyJ| WJIU MOJUTHYKO TEJIO HE
MO)Ke KOHEYHO J1a TPeCTaHe Ja CAyIla MOpajy T0a MITO TO MMa MOCIIEAHHOT 360p* .
IIpeky BakBa cHUTyaIlMja C€ CO3/aBaaT MEXaHU3MHK Ha CYJCKH JUjATIOT KOU Ce CaMo-
OJIPKITBH ¥ TIPEKY KOHM CTaOMITHOCTA C€ TPOMOBUPA MHOT'Y ITOJIOOPO OTKOJIKY HIPEKY
PHUTHIHA XHUEepapXHja.

HoceramHara cyacka MpakTHKa, Kako IITO €, Ha IpUMep, 30JIaHre carara u
npecyauTe Bo ciryudajot Kaau, mokaxysa jeka He Tpeda Jia ce n30p3yBa co 3aKiyvo-
mute. [TocoueHuTe OTyKH, MapaurMaTHIHN 3@ YCTaBHUOT ITUTypaIn3aM, JOBEI0a
JI0 3roJIeMyBam-¢ Ha HUBOTO HA MOYHUTYBAHE U 3allITUTA Ha (PyHIAMEHTATHUTE TIpaBa
MHOT'Y TIOBEKE OTKOJIKY aKko THe He mocTtoeja’®. Ha 0BOj HaYMH YCTaBHUOT IUTypaI-
3aM TM OTBOPH BPATHUTE 3a MOBEKE EKCIIEPUMEHTHPAhE U OCITOPYBarha KOH JOBEI0a
JI0 TIoio0pyBame Ha cTarycoT Ha uHauBuayara®’. [Ipeky mpoMoBHpame OIPe/ICHO

¢! Nollkaemper (n 6) 73.

%2 Toseke 3a Kensenosara xuepapxuja u yaudopmuoct Bo Nick Barber, ‘Legal Pluralism and European
Union’ (2006) 12 European Law Journal, 308-316.

% Gregory Shaffer, ‘A Transnational Take on Krisch’s Pluralist Postnational Law’ (2012) 23 The
European Journal of International Law 9.

¢ Bo KOHTEKCTOT Ha MefyHapoaHoTO mpaBo Buau Nollkaemper (n 6) 68.

% Avbelj and Komarek (n 40) 20.

% Buan Ha pumep Bo Stone Sweet (n 60).

7 Krisch (n 110) 257; and Koskenniemi (n 2) 26.
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PHUBAJICTBO U Aebara, BCyIIHOCT, YCTABHUOT IUTypajii3aM I'M UCTaKHyBa JOOJIEeCTUTE
Ha OTBOPEHOCTA KOja BOJM JI0 KOHBEPIeHIHja U CO TOAa JI0 CTAOMITHOCT, TTOBEKE OT-
KOJIKY LITO TOA HHULHKjaIHO ce npudakame®®. CTabuinHoCTa, IIaBHO, ce 3aberexyBa
IIPeKy OTCYCTBOTO Ha JIECTPYKTHBHHM HATIPEBApHU M CIIOpeHa Mely €BpPOIICKUTE U
HaIMOHAHHTE CyA0BH. TOKMY YCTaBHHOT ILTypai3aM Io MPEeTBOpa OAHOCOT BO MO-
KOHCTPYKTHBEH OTKOJIKY MO/ OKOJTHOCTH Ha Xuepapxuja. Ha oBoj HaYMH yCTaBHHOT
IUTypajii3aM NOTTUKHYBA 3a€MHO ITOYUTYBamkbEe U YBaKyBambe HAMECTO JKECTOK Har-
npeBap M yHUIarepaiusaM. bapoep omnyHo ro o0jacHyBa OBa UCTAKHYBajKH JeKa:
,»|C]TPOTUBCTaBEHUTE TBP/ICH-A 3a CylpeMardja T BOOPY)KyBaaT HAI[HOHAIHUTE U
eBPOIICKHTE CYJIOBU CO OPYXKje KOe MOXKe Ja 00e30ean 3aeMHa MOYUT M BO3IPKY-
Bam€... BO CJIy4aj HA BUCTUHCKU KOH()IMKT, €{HaTa CTpaHa, HajBEepOjaTHO, Ke U3je3e
0] Kpr3aTa Kako IMOOeIHHK: NaKo He € jaCHO KOj ke moOenu, cermak, CeKoja cTpaHa
MMa MHTepec Ja ro u30erse KoHGIUKToT .

He moxe ma ce Hermpa jeka BakBa IUTypajHCTUYKa KOHCTENAIN]ja BOAN KOH
YyBCTBO Ha 3arpmyKEHOCT 3a NpaBHATa CUTYPHOCT M NPEIBUUIMBOCT. BepojaTHo
Ke TOCTOM TIepPHO]l Kora K€ MMa MHOIITBO MOCTANKH 3a KOHTPOJIa HA YCTaBHOCTA U
3aIlITHTA HA IIpaBaTa BO KOM MHAMBHUyaTa HEMa Jla MOXKeE J1a YTBP/U KOH KOe TIPaBo
Jla ce MOBHHYBA MOPaIy HEMOCTOCHE HHCTUTYIH]a WM TMPABHUIIO KOE Ke ja pa3penn
oBaa mwiema. Cernak, OHa IITO YCTaBHHUOT IUTypajH3aM Io MpPEeIBUIyBa € JeKa Ba-
KBHTE CUTyalMH Ke OMIaT caMo IPUBPEMEHHU M JieKa KOHKPETHHUTE Mpallama HeMa
Jla OCTaHaT HEpELIeHU, Jalu PEKy IIPaBHU WIH ITOJIMTHUYKH cpeacTa. Ho, Hema na
nocTou ceordareH aBTOPUTET WK NpaBwiio. Bo ucro Bpeme, He Tpeba aa ce mpe-
yBEJIMYYyBa HUBOTO Ha IpaBHA NPCABUJIMBOCT U HAa HALITMOHAJIHO HUBO, UCTO TakKa.
HanmonanmuuTe ycTaBu HE IpeIBHIyBaaT OArOBOPH HA CEKOj yCTaBEH HpoOIeM U
MHOT'Y Y€CTO THE CaMO 'l IPEA0YyBaaT HACOKUTE U MPUHIUIINUTE CIIOpe]] KOH Tpeda
Jia ce mpucTanu KoH npooiaeMot’’. J[OMOTHUTENHO, HHCTHTYIIHOHATHUOT TUTYpaii-
3aM € MPHUCYTCH Ha HAIIMOHAIHO HUBO M HE CE HE3aMHCIIMBY CUTYyallMH Ha HEIpe.-
BUJUTMBOCT U HECUTYPHOCT.

3eMajku M MPEABU MMOCOYCHUTE apryMEHTH JeKa YCTaBHHUOT ILTypasid3am
r0 3arpo3yBa BIAACCHETO HAa MPABOTO HE OM MOXKENe J1a ce 3eMar Kako npudariu-
BU. MaTtepHjaTHUOT U COMPKUHCKH acTIeKT Ha BIAJECHETO Ha MPABOTO Tpeba aa ce
UMaat MpeBU 3a€AHO CO MHOIITBOTO BPEIHOCTH, KOM HEPETKO CE€ BO CIIPOTHBC-
TaBeHa pelalmja, co el aa ce 00e30e BUCTHHCKN CTaOWIeH TpaBeH MOPEJIOK.
CrabuiHoCTa He J1oara ceKorai NpeKy HaMeTHYBame, TYKy M IPEKy OCTBapyBambe
onTUMajeH OanaHCc Mery pa3IMYHHUTE BPEAHOCTH. YCTaBHUOT IUTypalin3aM ce 00u-
JyBa Ja TO IOCTUTHE TOKMY OBa IIPEKy OallaHCHpame U MEHAIMPambe Ha TBPACHATA
32 HajBUCOKHOT yCTABEH aBTOPUTET.

% Krisch (n 110) 260-261, Buau ucro taka Viellechner (n 2) 575: “a recurrent pattern of dialectical en-
gagement, critique, and counsel, from which learning and innovation can emerge” urupajku ro Robert
B. Ahdieh, Between Dialogue and Decree: International Review of National Courts, (2004) 79 NYU
Law Review 2029, 2035.

% Barber (n 246) 328. 3a muory ciuuen cras Buau Jaklic (n 15) 53, uurupajku ro Neil Walker, “neither
side is likely to go further than merely threatening the use of its judicial ‘nuclear weapon’ to strike down
a properly constituted rule of the other side”, Neil Walker, ‘Sovereignty and Differentiated Integration
in the European Union’ (1998) 4 European Law Journal 355, 377.

" Krisch (n 110) 223.
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4.4. Jlanu ycTAaBHUOT IUTyPajd3aM e caMo JeCKPUNTHUBHA Teopuja?

Petko Moxe J1a ce 3aberexar ocropyBama Ha JSCKPUIITUBHATA BPEIHOCT Ha
YCTaBHUOT IUTyPaK3aM CO OIIIe]] Ha TOa IITO Taa HajIPEeIH3HO ja JOI0ByBa aKTyel-
Hata peanHoct Bo EBpona. Huty eaHa of TpaAulMOHATHUTE JOKTPHHU U Cakama
HE MOJKE JIa TIOHYJIM TaKa TPENU3EH ONUC Ha akTyenHara cocrojoa’’. Ho, kputuku
ce ynaryBaar pOTHUB YCTAaBHUOT IUIypaJiu3aM, KOU C€ UCTAaKHYBaaT U O]l MO/~
JpXKyBauuTe’?, KaKo U O] IPOTUBHUIIUTE HA OBaa TEOpHja, JIeKa HEj3uHaTa
BPEIHOCT, BO OCHOBA, 3aCTaHyBa Kaj OBaa JICCKPHUIITUBHA AUMEH3Hja. Apry-
MEHTH C€ U3JIOKYBaaT BO HACOKA HA TOA JIeKa HEMa HUILITO JIPYro BPEIHO
OCBEH MPEIU3HUOT OMKC Ha MOMEHTaIHara coctojoa. Ce TBpAM JeKa Ha TEO-
pujara i HeOCTUra HOpMaTUBHA AUMEH3HUja U IOpaau Toa Ou Tpedaso 1a ce
TpeTUpa Kako NnpuBpeMeH (heHOMEH, a He Kako ceorndaTHa Teopuja. Jloneka
YCTaBHUTE ITYPATHMCTH HAJIIEIIOCHO TH OIMUIITYBaaT CETAIIHUTE OJJHOCH Mery
MPaBHUTE TOPEOLIM, TUE HE MOXKAT J1a J1aJaT LBPCTU apryMEHTH 30LLUTO Ba-
KBUTE OAHOCU Tpeba na ce mpedepupaar 3a pasznuka on apyrure. KaxaHo
MOMHAKY, XeTepapXujaTta U OTBOPEHOCTA CEKorail ke OuaaT moMaiKy BpeaHH
OILMU O] XHepapxHjara U Mopaau Toa TOKMY Taa Tpeba 1a Ouzie nmpoMoBHU-
paHa ¥ KOH Hea Jla ce CTpEMUME HaMecTo KOH Iutypasiu3am’”. Taka, nako ce
npudaka IeCKpUNITUBHATA BPEIHOCT HAa YCTABHUOT IUTypalin3aM, CErak, TOj
He Tpeba aa Ouie mpoMoBHpaH, TYKy Tpeba Ja ce MpOMOBHpa MpPOMEHa Ha
aKTyeJHara cocTojoa co men Taa moao0po Ja COOABETCTBYBA CO TPAIUIIUO-
HAJIHUTE TOKTPUHH *,

Cermak, Mokpaj BakKBUTE KPUTHKH, YCTABHUOT IIypasii3aM MMa CBOja HOpMa-
THBHA BPEIHOCT KOja jaCHO OMpPaB/IyBa 30IITO € 0000 J1a CE HAITYIITAT TPAUIIHO-
HAJHUTE JOKTPUHH U cakama. [IpeTxoqHara aHaim3a Beke TH UCHPTa KOHTYPUTE
Ha [VIABHUTE HOPMATHBHH BPEIAHOCTH M MOPA/IH TOA TyKa CaMo Ke OHIaT TOMOIHETH.

[pBryHATA HOPMATHBHA BPEIHOCT HA IUTYyPATU3MOT MMOYHYBA TOKMY OJ1 Jie-
CKpHUIITHBHATA CYTIEPHOPHOCT KOja OBaa TEOPHja ja ©Ma BO OJHOC Ha npyrure. Mime-
HO, MOCTOM TOJIeMa HOPMAaTHBHA BPEIHOCT BO TOA [la C€ MMa ,,TOYHO pa3Oupame Ha
ceetot™”’. Toa, BCYIIHOCT, € MPBHOT YEKOp KOH mpudakame Ha IUTypaTuCTHIKATa
PEaTHOCT W KOH OIpaB/IyBame 30IITO Taa Tpeba ja orcrojysa u nonaramy. [pu-
(hakameTo Ha BakBara coCcT0j0a co3/aBa MOTHB Jla CE€ M3BJieUue HajInoOpOTO OJ MO-
MEHTAJTHUTE OJHOCH 0€3 TIpHuToa Ja ce Omme 3apoOeH o1 WITy3UUTe U KOHCTAHTHOTO
9yBCTBO Ha CTPAB U 3aKaHa JIeKa UealIUTe Ha KOj OUIIO O] yCTABHUTE MOPEIOLIH, Ha-
nunonanHu uin EY, Hema nga 6umar octapenu. Co Toa ce (piia eHa HOBa CBETIIMHA
Ha pa30HMpareTo Ha CONICTBEHATA YJIOTa HA KJIyYHUTE aKTepH M HUBHATA BUCTHHCKA
yiora Bo peannocta’®. TokMmy oj1 OBHE pHUKHK, BOKep ymaryBa Ha OBOj acleKT Ha
IUTypaIu3MOT Kako €MHCTeMHYKHU IUTypali3aM KOj CO3/1aBa CIIO3HABAame 3a HOBAara

" Comek e Mel'y peTKUTe KOH He Ce COIIacyBaar Co BaKBOTO BUyBame, BUIH Somek (n 124).
2 Barents (n 9) 439,444,

3 Loughlin (n 44).

* Avbelj and Komarek (n 40) 19.

> Avbelj and Komarek (n 40) 19.

6 Walker (n 74) 22.
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MOoYeTHa OCHOBA BO aHAJIM3UPAKE HA AKTYETHUTE OKOJHOCTH HA CIPOTHBCTABEHH
YCTaBHU TBP/ICHA 32 HAJBUCOKUOT MPABEH aBTOPUTET .

YCTaBHUOT IUTypain3aM He 3acTaHyBa TyKa H ja MPaBH pas3iiuKaTa Mery Iury-
paNTHOCT U IUTypajn3aM Ha mpaBHUTE mopenoim’®. OBaa TeopHja HE caMo IITO Tpe-
II3HO ja OTCJIHMKYBa IMIOCTOEYKATa IUTYPATHOCT HA TBPJCHATa 32 yCTaBEH aBTOPUTET
TYKy TH TIpE/IBUAYBa U HAUMHUTE MTPEKY KO MOYKE OBHE MOPENOLH J1a OMIar BO ,,HH-
TepaKIMja U J1a OICTOjaT Ha OIPXKJIMB HAYMH"’ Iypu M BO CETalIHUTE OKOIHOCTH
KOU HE TO TPpacupaar MaToT 3a aBTOPUTATUBHO pa3pellyBambe Ha BAKBOTO MPEKIOINY-
Bamba Ha npaBHuTe nopeponn®. [locnenHara TMMeH31ja, IPAKTUYHO, ja IIPETCTaBYBa
HOpPMaTHBHATA AUMEH3Hja, TUTypPaI3MOT, HACTIPOTH IUTYyPaTHOCTA. YCTaBHUOT TLTY-
payin3aM I'l yTBp/lyBa MPUHIUIIATE HA 3acMHATa HHBOJIBUPAHOCT Ha MOPEIOLUTE Ha
HauWH KOj OBO3MOXKYBA JIOjATHOCT M Pa3B0Oj BO HACOKA Ha OJ[peleHa KOHBEPIeHIHja
rnoMery HHMB KOja BOIM KOH OAPIKIMBOCT M CTA0MITHOCT Ha OHOCHUTE Mery MpaBHU-
Te Tope/oIy. BakBara JjojaHOCT ce rpajii He Bp3 OCHOBA Ha HATIIPEBap W pUBAJI-
CTBO MOMETY Cy/IOBHTE, TYKY IIPEKy cOpaboTKa 1 JoBepOa Koja MOXKe J1a Ce OCTBApH
HAjI00po TMPEKy XeTepapxuja Koja He MPOMOBHpPA MOAPEACHOCT, TYKYy copaboTka’!
1 KOMIUIEMEHTapHOCT. Bo BaKBM OKOJIHOCTH, HAIIMOHATHUTE CYIOBH, KOM K& MMaaT
Mepleniyja IeKa ce COCTaBEH JIeN Kako €HAKBU YYECHUIM BO €BPOIICKUOT TPaBEeH
IPOCTOP, K€ Ce CTpeMaT HUBHATA YIIOTa Jla Onjie MOKOHCTPYKTHBHA BO Pa3BUBAE HA
CYIACKHOT Jijasior u pa3MeHa. EAMHCTBEHO Ha OBOj HAYMH Ke OMe BO3MOXKHO Jia ce
n30erHaT ¥ HaIMUHAT JIAKHUTE aJITEPHATHBH U U300p METy PEBOJIT CIIpeMa MPaBOTO
Ha EY nnm peBosynyja Ha HAMOHAIHOTO YCTABHO MIPABO CO KOM HAIIMOHAIHU CY/I0-
BU C€ PEIOBHO COOYCHH NpEKy TpaaulMoHamHHUTEe cakama 0a3upaHu Ha cTpora
xuepapxuja®’. Ha oBoj HauuH, 07 Apyra CTpaHa, ce MPOMOBHpPA BHCOK CTEIECH Ha
aJIanTHOMITHOCT LITO TO OBO3MOXKYBa YCTaBHHUOT IUIypan3aM Koj € TIOCEOHO MOro-
JIeH 3a KOMITJIEKCHATa ¥ JUHAMAYHA PEeajHOCT Ha HAauYWH KOj Ke Ou/e KapakTepusn-
paH co nomasky (opMain3am, a IoBeke OTBOPEHOCT KOH peeGpUHUpame, pa3inieH
O]l TPAJMIIMOHAIHUTE JJOKTPUHH Oa3upaHu Ha XUepapxuja.

Ho, He Tpeba 1a ce n30p3yBa BO 3aKIIyUOIHTE JIeKa YCTABHUOT TUTypa-
JU3aM MpPEeIBUTyBa LIEJI0CHA IPUKIOHYBawke KOH NpaBoTo Ha EY. Hanporus,
KOTa IMOCTOjaT JOBOJHH CHJIHU NMPUYHHU 32 OCTIOPYBAaHkHE HA aBTOPUTETOT HA
npaBoto Ha EY BuzneHno npeky npakrukara Ha ECII, Toram HanuoHanHuTe
cymoBu Tpeba J1a To mpe3emar 0BOj Mpeau3BUK®. Bo ocHoBa. oBa 61 Guil 10-
OpenojaeH pa3Boj OWEjkM Ke OBO3MOXKH €/IeH BHUJI KOHTPOJIA M PAMHOTEXKa CO TOa
LITO HEMa Jla My €€ JI03BOJIM Ha HUTY €JICH MPaBeH MOPEIOK UIH, CIEICTBEHO, CY/
Jla 3a3eMe JIOMUHAHTHA MTO3UIIH]ja WIIH CYTIpeMaTHja U Ha TOj HA4WH J1a OHJIe BO ITO3H-
L{ja ja M UTHOpHUpA CIIPOTHBHUTE apIYMEHTH Ha JIPyTUTE Cy0jeKTH BO paMKHUTE Ha
xerepapxujara. Kako pe3ynrar Ha BakBara €KBHMCTAHIA Ha YCTABHHOT ILTypaJId-

77 Walker (n 76) 338.

8 Avbelj and Komarek (n 40) 10, tyka Bokep ro aepuHEpa IUIypaTUTETOT KAKO 00JEKTHBHA PEaTHOCT,
a IIypaau3MOT KaKo Cy0jeKTHBHO BHIyBamke MM OJHOC KOH PEaTHOCTA.

" Walker (n 46) 376.

80 Walker (n 74) 22.

81 Buam Ha mpuMmep 3a ,,0IHOCOT Ha copaborka“ (“relationship of cooperation”) Bo Judgment of 12
October 1993 2 BvR 2134, 2159/92 Maastricht [1993] BVerfGE 89,155; [1994].

82 Rosa Phelan (n 3).

83 ToBeke 3a OCIOPYBAaBETO HA HOPMATHBHATA BPEAHOCT Ha IUTypanu3MoT, Buau Bo Krisch (n 110).
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3aM OJ] Koe OWJIO Off TBP/ICHk-aTa 32 HajBUCOKHOT IPABEH aBTOPUTET, @ BO UCTO BpeMe
IIETIOCHO pa30upajKu TH HUB, CE TpacHpa MaToT KOH Pa3BUBAKE U yHANPEIYBAmHE HA
3a€THUYKHUTE BPEIHOCTH M MPUHIIUITA KO CE CIIO/IeTyBaaT Mery 3eMjUTe WICHKH U
camara EVY, BKilydyBajku 10 U BJIaJICCHETO HA TIPABOTO.

JlokoIKy CepHrO3HO ce 3eMar MPEIBH/] OBHE apTyMEHTH, TOTaIl TOCTOH MHOTY
LBpCTa OCHOBA J1a C€ MPOMOBHpA M ONpaBAyBa YCTaBHUOT IUIypain3aM, HE CaMo
rmopajy JOMHUHAHTHATa JECKPHUITHBHA JWMEH3Wja TyKy W TOpaad HOPMAaTHBHHTE
BPEIHOCTH KOH TOj TH UMa.

5. 3akay4dok

Henocraronure Ha TpaIulMOHAIHUTE TEOPUH U AOKTPUHH, KAKO IITO C€ MO-
HU3MOT U JIyaJHM3MOT, jaCHO TIOKa)KyBaaT JieKa THE HEe MOXKaT Ha COOJBETEH HAYMH
Jla nanar AeCKpUNTHBHO U HOPMATUBHO 00jacHYBame Ha KOMILICKCHATa PEaTHOCT
Ha npaBHaTa uHTerpanuja Bo EBpona. Ha 0BOj HaunH ce ocTaBu MUPOK NPOCTOP 3a
co3JaBam-e HOBa TeopeTcka paMka. CleICTBeHO, YCTaBHUOT TUTypalin3aM ce 1ojaBy-
Ba KaKo TEOpPETCKa paMKa Koja TH yBa)kKyBa H omdaka CIpOTUBCTABEHUTE TBPJICH-a Ha
HAjBUCOKMOT YCTaBEH aBTOPUTET KaKO Ha HAIIMOHAJIHUTE MPaBHU NOPEIOLH, TaKa 1
Ha EV. Co mpudakame 1 IpoOMOBUPAKHE HA TIOCTOCHE Ha MIOBEKE YCTABHU MTOPEIOIIH
B0 EBpomna xou ce Bo MeryceOeH 0HOC Ha PEKJIONYBamke, yCTaBHUOT IUTypasin3am,
BCYIIHOCT, Hy/IX LIBPCTH PUYHHU 32 [TOCTABYBahE Ha MOPEIOLUTE BO OHOCH Ha Xe-
Tepapxuja KoM U3UCKyBaaT KOHTUHYHPAHO yBaXKyBarbe 1 3a€MHA [TOYUT ITOMely HUB.
CraBajku ja xeTepapxujaTa BO CpEAUIITETO, YCTABHUOT ILUTypalin3aM, BCyITHOCT, TO
HETUpa MOCTOEHETO Ha EKCKJIY3UBHOTO IIPAaBO HA IIOCIENEH 300p 3a HAajBUCOKHOT
[IpaBeH aBTOPHUTET OWAEJKM HE MOCTOjaT 00jeKTMBHU KPUTEPUYMH 32 YTBPIAYBabe
CEOIIITO MPaBWIIO 32 MPABHO pa3pellyBambe Ha BakoB TUM criop. Kora ycraBHHOT
IUTypajn3aM Ke ce MOCTaBU BO crenu(uueH HHCTUTYLIMOHAJIECH KOHTEKCT Ha OCTBa-
pyBame Ha Cy/lcKaTa BJacT, BO MOIIMPOKA CMUCIA, BO Pa3IMYHU [IPABHU MOPEIOLN
Bo EBpomna u nmomery HUB, TOTall TOj I'M IOCTaByBa TEMEJIUTE 3a HOBU HAPATHBU U
MEepUENIMU 32 MECTOTO U yJIOorara Ha yCTaBHUTE CYJOBU BO €BPOIICKUTE MHTErpa-
UM, TIPEJT c€, IPEKy JlaBarmbe HOPMATHBHU OINpaBIyBama 3a HOBara yjiora Ha yCTaB-
HUTE CYIOBH BO HM30ETHYBam€ HEPELUTUBH NPaBHH KOH(IMKTH HOMery MpaBHUTE
MOPEIOLN NPEKy MHCTPYMEHTUTE Ha 3a€MHO YBaKyBambe U TOUUT. OCTBapyBamkETO
KOHCTPYKTUBHH OTHOCH METl'y IPAaBHUTE NOPEIOLHN U HUBHUTE COOABETHU HHCTUTY-
UK Ke Ouje IeTepMUHHUPAHO Of] MOYUTYBAKETO HA OCHOBHUTE KapPaKTEPUCTUKU H
Hayejla Ha yCTaBHHUOT IUIypaju3aM Off CTpaHa Ha CUTE MHCTUTYLUH, @ OCOOEHO O
HalyoHajaHuTe yctaBHU cynosu u ECILL
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1. BoBen

Wsmunarara romuHa (2020 — 2021), obenexaHa BO 3HAKOT Ha MaHJAEMHjaTa
Ha KoBUJ-19, mpeTcraByBaiie rogrHa Ha MPECBPTHHUIIA Ha YOBEUITBOTO BO IIo0al-
HH paMKd. CBETOT IPEIO3HABA ,,BOOPYKEHH BOJHHU, ,,JJaJlHA BOjHA™, HO TIPB TaT H
,»MOpajHa BojHa". BynHo ro cieneB r1o0alHOTO MOJUTHUYKO M MPABHO CHpPaByBambe
CO aKTYeJIHUTE Mpaiama. Bo MHOTY aclieKTH JJOCETalIHUTE HAYYHHU COTVIelyBarbha He
ce coBmaraa co O(QUIMjaTHUTE IMOJIMTUKU U CTaBOBH 1o0aiHo. McToTo Toa Moxam
Jla To KakaM 3a crtaBoT Ha EBporickara Yuuja (EY) koH monutnkara Ha mpoumpy-
Bame. [Ipexy Haykara ja OpaHam eBponen3alyjara Ha Ip)kaBaTa U KaHUuaaTypara 3a
YJICHCTBO, HO CE TIOYECTO CE MPUCYTHU MEXaHNW3MHU 32 3aIUTHTA U 0JI0paHa Ha HaHa-
nroHamHocTa Ha EY kow ro Ha3agyBaar MpoIecoT Ha IPOIINPYBamke U TO 3arupaaT
pasBojot Ha EVII Bo nocakyBaHuoT npasew.

Kako eBpouHTerparusel] Bo CONCTBEHATa JIpxaBa, HaOJbynyBajku ja EY koH
aKTyeJTHHUTE Tpalllaka KOW He Oea Bp3aHU caMo CO TaHJeMHjara TyKy U JOoOUBambe
KaHJIUJAaTCKU CTaTyc, ja AOKMBeaB mopasurtenHo. [Ipu3HaBaM 3a MUT TO M3TyOHB
BO3PacCHHUOT BO MEHE U C€ I0jaBU ero-cocrojOarta Ha JeTe, na ja qoxuseaB EY ka-
KO Hajao0ap mpujaTes KOj TM M3HEBepyBa 3aeMHHUTE BpeaHocTH. Kako naeonor koj
npecTaHyBa Jia ujeanusnpa, aMu npodurupa. Kako maprHep Koj KaJiKynupa HaMecTo
Jia poOiieMaTu3upa.

U co oBa uyBcTBO BO MEHE MTOYHAB J1a UIITYBaM BO YECT HA MOjOT MEHTOD Ha
JOKTOPCKHOT Tpyx, mipod. Ceromup lllkapuk, mounTyBaHHOT KOJIeTa KOj BO Tpa-
JICHETO Ha MOjaTa Hay4YHa M aKaJeMCKa KOHCTPYKIIM]ja TOj ja UMallle yjiorara Ha rpa-
JIeKHUK U TEOJIET, a jac OEB apXUTEKTOT. T0j € pefoK THIT Ha ITpodecop Uhja HayTHA
MHCIIa € 00pa3IoKeHa eAHOCTaBHO — JI0 COBPILEHCTBO, CO JIOTHKA M BOKaOynap Koj
HEeMa IPOCTOp 3a JABOyMeme. Heropoto pa3duparme Ha yCTaBHHUOT MOPEIOK HA Ha-
[IMOHAITHO W HAJHAIIMOHAIHO HUBO € KOMIUIETHO CTPYKTypuUpaHo. MeHe, maKk, MU
Oea moTpeOHU HEKOJIKY TOJIMHU 3a Jia ja ipoHajnam nosp3anocta Ha EVYII co mporre-
coT Ha mpormupyBame. [0 n30pas ,,Makc [ImaHk HHCTUTYT 3a KOMITApAaTHBHO jaBHO
u MeryHapoIHo mpaBo‘ Bo XajaenoOepr, ['epmanuja, 3a MeCTO Ha HUCTPaKyBambe H
MOJIrOTOBKA Ha JIOKTOPCKUOT TPY/I, KaJie ITO OB TOCTHH UCTPAXKyBad BO TIEPHOJL OJF
enHa roguHa (2013 — 2014),. PaznuyHo 01 MOUTE TIO3UIIMU U CTABOBH, TEPMAHCKH-
Te xosteru on MHcTuTyTOoT Make [lnank OGea qocieHA Ha CTaBOT JIeKa HE MOXeE Ja
ITIOCTOM YCTaBEeH MOPENIOK BO IMOCTOjHATa CTpyKTypa Ha EBporickata YHuja. Ycras-
HOTO IPaBO Ha YHHjaTa MOXe Ja Oujie cpaTeHo Kako ,,AeTyMeH UM ,,IpUAPYKEH
yCTaB KOj 3a€THO CO YCTaBUTE Ha 3eMjUTe WiICHKHU ja (opmupaar EBporickara yc-
TaBHO-NIpaBHa 30Ha“"!. Cropes TpaAuIIMOHAIHATA TePMAaHCKa MHCIIA, 3eMjUTE YJICH-
KM ja 3ajjp)KyBaaT CBOjaTa CaMOCTOJHOCT, €BpOIICKAaTa WHTErpalfja ¢ CTaBeHa BO
(hyHKIIMja Ha copaboOTKa Ha 3€MjUTE WICHKH BO CUTE IOJIMEA, 1A OTTYKa yCTaBHOC-
Ta BO YHMjaTa HE 3HAYU IMOJPEJCHOCT. YCTAaBHUOT KapakTep Ha mpaBoto Ha EY ce
3ajaKHyBa MpeKy eQrKacHaTa 3allTUTa Ha YOBEKOBHUTE TpaBa BO CIIOPOBH MOBE/ICHI
OJl UHIMBUIyH TIPOTUB €BPOIICKUTE MHCTHTYLIUH. Bo Toj mepuox, c€ ymire ro rpaaes
CTaBOT. 3HAEB CaMO JIeKa MOpaM Jia o MPOHAj1aM MTPaBOTO BO MPOIIUPYBAHETO U Ja
pazbepam Kako MpOIIMPYBAKHETO My TIOMara Ha IpaBoTo.

! Peters A. “Elements of a theory of constitutional Europe”, 2001, 209-219
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Bo T0j mepuon, EY Bozernie KOHCTPYKTUBEH JHjajior CO WICHKUTE 3a yCOIa-
CeH BHATpEIICH T1a3ap, HanpeJHa WHTErpaluoHa NMONMUTHKA, bpersut Boommro He
Oellie Ha areH/ia U MOCTOEIIE YCOITIACeH CTaB BO OJTHOC HA BPEAHOCTUTE W ITOJIUTH-
KHUTE Ha YHUjaTa.

JIOTIOTHUTETHO KOH IEJIOTO MCTPaKyBarme IMOMOTHA U TEOPETCKOTO HACOTY-
Bam¢ U M03HABAKEC HA CBETCKaTa ycraBHa Mucia Ha npod. [lkapuk, a jac kako ap-
JKaBeH CITy’)KOCHUK OJ Tpakca, BKIy4YeHa BO MPETOBAPAYKUTE MO3HIINUA KAaKO WIIEH
Ha pa3HH pabOTHU TPYNHU 32 XapMOHHW3allMja Ha HAIIMOHATHOTO 3aKOHO/ABCTBO CO
acquis communautaire, ja aHAIM3UPaB TEOpHjaTra BO IpaKca.

PesynTar Ha cute oBHe OKOTHOCTH Oele 00pPaHEeTHOT JOKTOPCKH TPy YHH
[JIaBHU UCTPAXXKyBAaUKH 3aKJIydolr Oca pe3ynrar Ha KOMIIapaTHBHA aHallu3a; ciie-
JIeHhe ¥ aHalTN3a Ha TPEHJIOBUTE BO MPOIIECOT Ha MPOIINpPYBamke; 00padoTKa Ha J0-
KyMEeHTH Ha uHCcTHTynuute Ha EY, Ho u Ha EBpornickuor cyn Ha mpapnara (moHa-
tamy: ECII). CeTo oBa cropeneHo co MeryHapoJaHara Teplieliirja 3a eBpoIcKara
MIOJIUTHKATA BO YCIIOBH Ha 3aCHJICHA T100aIn3allija, HO ICTOBPEMEHO U CIIEIICHhE Ha
TEHJICHIIM]jaTa 3a pa30upame Ha YCilldGHOCia BO MEeI'YHAPOIHATA CPEAUHA, ITO On
MMaJIo IUPEKTHO BiHjaHue Bp3 EY.

Bo OKTOPCKHUOT TPy T M3pa3uB CONCTBEHUTE COTVICYBatba 3a MPOLECOT Ha
npomrpyBame Ha EY u BIrjanneTo Bp3 Kpenpame Ha EBPOIICKOTO yCTaBHO TIPaBo,
MTOJIEMU3UPAjKH JJAJIM HACTAHAJIO KaKO JIOTHYKA TIOCIIEINIA Ha TIPOIINPYBAKETO HITH
Kako OJITOBOP Ha OTeXHATo (yHKIMOHHpame Ha EY on 28 wieHku, mpuroa Kpeu-
pPajku yCTaBHU HOPMH CO XHEPAPXUCKU HAJIPEICHO BIHjaHUE.

2. EBpONCKHOT KOHCTUTYLIMOHAJIM3aM BO HOBATA e€pa Ha IJ100aJM3anuja

Ho, xako mTo crioMeHaB BO MMOYETOKOT, JIOJICKa TO MUIIyBaM OBOj TEKCT, HE
rO YyBCTBYBaM JIMYHUOT TOPHB Ja MTOJIEMU3UPAM JeKa €BPOUHTETPAIUUATE TO 300-
raryBaat u noodopmysaar EVII unu geka nporiecu BO MHTETPALIMUATE IO 3TOJIEMY-
Baa BIIMjaHWETO Ha €BPOIICKUTE BPEIHOCTH W NMPHUHIWIHK. Bripodem, 3a Toa mmam
MUILYBaHO BO CHUTE MOM HCTpa)KyBama o0jaBeHu gocera. [o mpercraByBam EVII
KaKo KOMIUIETHO HOBA, AWHAMUYHA W MPOTPECHBHA (32 POMEHA) MEepCIeKTHBA 3a
M3ydyBamke Ha [IPaBo, paMKa Ha PaBHU HOPMH KOH PETryIIMpaar onpezaeneHa o0nacr,
HO Y KaKo KOIU(PHUKYBaHM MPOIECH KOM CE Kpewpaar MpH MPOMEHETH OKOIHOCTH.
Jen o HaygHHUTE TPYIOBH CE€ TOCBETEHN Ha IMPOIIECHUTE BO EBPOIICKATa MHTErpaIija
KOU YUIITE Ce cpekaBaar U MOJ TEPMUHOT KOHCIIUYYUOHANU3AM, CO TIOjaBHA (opma
KOHCIuimyyuonaiuzayuja®. Bo HUB, IPOIIMPYBAKHETO OTCEKOTAIl TO MPETCTABYBAB
KaKo KITy4Ha L1eJI Ha 3aeJHUIATa, HAKO UICTOPUCKHU INIEAAHO HU3 TOTOBOPUTE O IIPH-
MapHOTO NpaBo Ha EBporickara yHWja, HAKaJe jacHO HE € moTeHuupaHo. Toa mo-
Beke € caTeHO KaKo HauWH, METOJI 32 O0eTMHYBakE HA EBPOIICKUTE HApOau (WieH
1 ox IEY), mwrTo Bo KpajHa IMHUja OW JOBENO J0 MOHATAMOIIEH MHp, CTA0MIIHOCT,
rpocriepuTeT 1 6€30eTHOCT Ha eBPOTICKHOT KOHTHHEHT. [IpormmpyBameTo KaKko mpo-
uec ro oOJIMKyBa MHJIJETO Ha €BPOIICKaTa ycTaBHOCT. [Ipeky HeroBo cucremMarcko
MpoydyBame ce corieayBa neka EY ru mpomoBupa GpyHIaMEHTATHUTE BPEAHOCTH

*Rosas A, Armati L. ,,EU constitutional law, an introduction” (second revised edition) Hart publishing,
2012, p. 3.
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KOM 3eMjHTEe aCIIpaHTH Tpebda ja ru npudarar, mpucrnocodar u moAroTear 3a Crpo-
Be/lyBame, KAKO CBOj YCTABEH MIAECHTHUTET,

[Tokpaj BHaTpemIHaTa XapMOHHU3AIMja Ha 3eMjUTE YICHKH, ITPOIECOT Kperupa
3aeIHUYKHA CTABOBHU OJ YCTABEH KapaKTep KOH MEryHapOIHAaTa CpearuHa U WUCTaITy-
Bakb€ CO 3aeJHUYKHU CTaB KOj YIITE € MO3HAT KaKo robarna (WM MelyHapogHailia)
KOHCTUTYLIMOHAIM3anuja’.

[mo6amHNOT KOHCTUTYIIMOHATN3aM KaKo IOJIUTHYKO JTBHKEHE MH OBO3MO-
KM Ja cdaraM JeKka Mel'yHapoJHaTa 3acIHUIla ¢ TpaBHA 3aeqHuna. Ejqna nmpaBHa
3aeqHHIIA CE PAaKOBOAW BP3 OCHOBA HA MPaBHJiIa, MPUHLMIN U HOPMH CO III0OATHO
YCTaBHO BIIMjaHUE, HE CAMO CO MOJUTHYKA MOK. OJ] OBOj aCIeKT, KOHCTUTYIIHOHA-
JIUCTHUTE T MOJIIPAKYBaaT HOBOIIPOjaBEHUTE (POPMH Ha JICTUTHMUTET HA MEI'YHAPOJI-
HUOT TIpaBeH cucteM. BooOn4aeHo, Toa mocera OuIte gpocasHuoill cyseperuitieit N
eexitiuerHo Kopucitierre Ha netuiiumua éracii. OI qpyr aclekT, NakK, APKaBHHOT
CYBEPEHHUTET C¢ IMOBEKE Ce OTOIHYBA (HO HE U 3aMEHYBa) CO IPYTH BOJCUKH MIPUH-
LUIIK, KAKO IITO C€ 3auiltuilia Ha OCHOBHUIIUE YO8EKO8U Upa6d, Y08eYKU JUIHUIUET,
yogeuxa b6e30egHOCT, UPUHYUT HA YOBEUKA HEU0B8PEYIUBOCT U T100AIeH UHIlepeC 3d
erageerse Ha Upaego.

On npodecopkara A. Iletepc, co koja pasroBapaB uyectonaru Bo MHCTHTY-
TOT ,,Makc Ilmank*, HaydnuB M1a TO PEKOHCTpyHpaMm chakameTo 3a YCTaBOT, KOj He
€ TIOBEKe OrpaHUYeH CO JIpKaBHUTE TpaHund. [loBHKyBajku ce Ha HOBara epa Ha
robaiin3aiiyja, Co IojaBaTa Ha C¢ MOBEKe HaHAI[MOHAIHU MPOOJIEMH U I100aJIHU
paiama KOU co37aBaaTr Mer'yp)KaBHa 3aBHCHOCT, Taa CMETa JieKa BakBara cocTojoa
I'Ml IOTTUKHYBA JIP)KaBUTE WHTCH3UBHO Ja copabotyBaart. [lopaau Toa, OCHOBHUTE
IpaBa KOW MPETXOAHO OMIIE TIeIOCHO BO HA/IJISKHOCT HA HAITMOHAJIHUTE BN U TH-
MUYHO JIPYKABHU Ipallaka PEeryJupaHu cO YCTaB JIEHEIIHOTO BPEME T'M ylaTyBa Ha
MOBUCOKO, HATHAIMOHATHO HUBO’. OTTyKa, CIPOBEYBAmhETO HA YCTABHUTE Hadyeaa
Ha TJI00aTHO HMBO MIOKAXKYBA JieKa yCTaBUTe, C()aTeHU BO KIIACMYHA CMHCTIa Ha 300-
POT, TIOBEKe HE ja BpUIAT Hajeucokaitia GyHKIHMja Ha TPABHUTE aKTH, TYKY JeKa CaMo
pas3MYHU HHBOA Ha ,,BIaJIcCHhE’ MOXKAT J1a 00e30e/1aT 1eIOCHA YCTaBHA 3aIITUTa’.

On npenaBamara Ha M. Maypo Hay4uB JieKa €BOJYTUBHUOT Pa3BOj Ha €B-
POIICKMOT KOHCTUTYLIHOHAJIA3aM € IIPOAYKT Ha IIOCTEIIEH IIPAaBEH U ITOJIUTUYKH pa3-
BOj, @ HE TPOAYKT Ha YCTaBeH MOMEHT . HampetokoT BO HHTErpalyjara ja mourty-
Ba MHCTUTYIIMOHAIHATA cOpabOTKa Ha HWBO HA yCTaBHA WMHTErpalnuja. YCTaBHATa
MIpUpOJIa HA UHTETpaIrjaTa ce GopMHpa MPEKy CeNEKTUPAHE CTPYKTYPHH EIeMEHTH
O]l pellalluuTe MOMery AP)KABUTE U IparaHUTE 3apajJyl MOCTUTHYBAkhE TOBUCOKH 3a-

’Bacuiika CaneBcka-TpajkoBa, ,,Co31aBameTO Ha €BPOIICKOTO YCTABHO MPABO HKU3 MPOLECOT Ha €BPOII-
cKa nHTerpanmja‘, 4. MeryHaponHa HayyHa KoH(epeHuja ,,OnmTecTBEHUTE TPOMEHH BO TIIOOATHU-
oT cBeT", 300pHUK Ha TpyHOBH, YHUBep3uteT ,loue Jemaes”, [Ipasen dakynrer Lltum, Pemyonmka
Makenonwuja, 2017.

*3a monobpo nojacuysame, Buau G. Casper, “Remarks” Bo “The constitualisation of the Treaty of
Rome”, American Society of International law (ed.), Proceedings of the 72-nd annual meeting (1978),
p. 173.

SPeters Anne, “Compensatory Constitutionalism: The function and potential of fundamental internatio-
nal norms and structures”, Leiden Journal of international law, 2006, 19, pp. 579-610.

®OBa ¢ MIaBHUOT apryMeHT Ha u3iaramero Ha T. Cottier M. Hertig Bo*“ The prospects of 21st century
constitutionalism”, Max Planck Yearbook of United Nations Law, 2003, 261-328.

"Maduro M. P. “The importance of being called a constitution: Constitutional authority and the autho-
rity of constitutionalism”, International journal of constitutional law, n. 3, 332, 2005.
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STHUYKH EKOHOMCKH M TIOJIMTUYKK UHTepeCH HacnpoTH noeanHeunure®. Toj e mpo-
IYKT Ha MeryBiIagnHa copaboTKa Bo (popMa Ha peBH3Hja Ha JOTOBOPUTE O IIpUMap-
HOTO NMPaBO KOMOMHHUPAH CO YCTaBHOTO TOJIKYyBambe Ha EBPOIICKHOT cy/ Ha mpaBaaTa
BO COpabOTKa CO HAIIMOHAJIHU M HaJHAIIMOHAIHU IP>KaBHU U TMOJIUTUYKH aKTEPH.

Wnu nonHaky Ka)kaHO — KOHCTUTYLIIMOHAIM3MOT BO €BPOIICKATa 3aeHULIA CE
[0jaByBa, Of €JHa CTPaHa, KaKo MOJIPIIKA Ha HOpMaTUBHATA CylpeMaTHja U Crpe-
qyBambE€ OJ] HEIIOUNTYBakE Ha ONLITUTE HHTEPECH, a O Apyra CTpaHa, KaKo KOHTPO-
Jla Ha HOBOKpenpaHarta OMpOKpaTHja BO MHCTUTYLUHUTE Ha 3acJHHULATA, KOU ITOBEKe
HE MO)Kea Ja OMJaT KOHTPOJIMPaHHU O CTpaHa Ha YCTABHUOT MOPEJOK Ha CBOUTE
YIICHKH.

JlernTUMHUTETOT Ha €BPONICKUOT KOHCTUTYIIMOHAJIN3aM CE CO3/1aBa KOra 3eMHu-
TE WICHKH IpeiaBaat olpeaesieHl HaJuiexxHocTy Ha EY nipu penaBame KONEKTUBHU
Mpamama, HaJABOP O KalalUTEeTOT Ha YJICHKUTE MOSIUHEYHO, HO M, 0OpaTHO, KO-
ra IpoIecOT Ha MHTErpallyja Hajlara yCTaBHO OTPaHWYYBambe Ha WICHKUTE, TPUTOA
3alITUTYBAjKH ja cinobojgara U MpUBaTHATa aBTOHOMMja TapaHTUpaHa U U3AWTHATA
na HuBO Ha EY®. TTocimemHOBO 103BOIyBa €BPOTICKMOT KOHCTUTYIIMOHAIHM3aM Ja Ce
MEepLUUNMpa KaKo 3ajakHaT HallMOHaJleH KoHcTuTyuuoHanu3aMm. He xpeupa EY mo-
JIUTHKA, HO € KOHTPOJIMPAH CO HALIMOHAIHYU U HaIHAIIMOHATHA ()OPMHU Ha aBTOPHUTET.

T'opecriomenaruTe coremnyBama ja mojacHyBaar ,,yCTaBHOCTa™ Ha €BPOMHTE-
rpanuckuTe npoiecu. YcraBHocra Bo EY e Bo “in statu nascendi”'’, pesynrar Ha
KOHTHHYHpPaH MPOIEC Ha KpPEeupame MpaBHa paMKa CO YCTaBHU Hauela, BPEAHOCTH
Y HOPMH KOj Ke Tpae ce JI0 pellaBamke Ha IMOCIeTHHOT npean3Buk Bo EY. Jlunemara
OCTaHyBa BO JUCKYpPCOT: Aajiii €BOJYTUBHHOT IPOIEC K& BOIM KOH aBTOHOMHja H
3ajaKHyBamb€ Ha HaJIHALIMOHAJIHHUOT IIPaBeH MOPEAOK U IIOCTENIEHO Ke Ce NMPEKUHYBa
3aBHCHOCTA O] MET'yBJIaJUHOTO BIIMjaHHeE (3a LITO IPUMEp € U3/1BOjyBame Ha [loBen-
Oara 3a pyHgamMeHTaTHUTE TTpaBa Ha EBporickata YHMja Kako COCTaBEH JIeI O TIpH-
MapHOTO MPAaBO U CO TOA CTEKHYBAIE YHUBEP3aJIHH, HAJHALMOHAIHUA TIpaBa) WK
Ke BOJM KOH HETYBam¢ Ha Mel'yBJIaJiHaTa copadoTKa Koja MPeKy OrpaHnvyBame Ha
Ha/JISKHOCTHUTE Ke ja Ipajiy €BPOIICKaTa yCTaBHOCT.

3. HeraTuBHMTE I0jaBH BO MPOLECOT HA NPOIIMPYBak-¢ U HUBHOTO BJIMjaHHe
Bp3 EBpoIickoTo ycTaBHO NIPaBO BO TEOpHja U MPaKca

Bo Mowute ucrpaxysama yecronaru ucrtakunysaMm jaeka EVII kpeupa npasen
[IOPEIOK CO PEYHUK Ha AP:KaBHO IIPaBo, 3a Kpealuja MITo He e ApkaBa. Bo mare-
pujanHa, HO 1 Bo (opmanHa cmucna, EYII mpercraByBa mpaBeH MOpenoK Koj He
€ JIP’)KaBeH, HO KOPUCTH TEPMMHOJIOIHjA Ha JP>KaBHO YCTaBHO IIPABO; IIPETCTaBY-
Ba MPaBEH CHCTEM KOjIITO € HaJ HAIMOHAIHMOT M, AOMOJHHUTEIHO, TO W3BJIEKyBa
HAjCYIITHHCKOTO O] €BPOIICKOTO, IITO IO MpaBH crlielu(UYeH Mmopaaud Heropara

8Klima K. ”The constitutional legal nature of the European union-theoretical premises of European
constitutionality”, VII-th world congress of the international association of constitutionai law, works-
hop n. 4, p. 2.

Petersman E. U. “Constitutional functions and constitutional problems of international economic law”,
Fryeburg, University press 1991.

Jorges C. “What is left of the European Economic Constitution? A melancholic eurology” ELR 30
(2005).
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TPHUCIIOjHA CTPYKTYpa: YCTAaBCH MPAaBEH CUCTEM Ha 3€Mja YICHKA «—IPaBEH CUCTEM
Ha EY«— EVIL

UsrpaneHo e Bp3 QpyHIaMEHTAIHATE BPEAHOCTH M YOBEKOBH IIpaBa yTBPIACHH
HU3 TPAHCMAPEHTHO M aKTHBHO yYECTBO Ha 3eMjUTe WieHKU. MarepujaiHara mpu-
pona Ha EVII ja counHyBaar BpeJHOCTH — KaTeropyvja oj CyOjeKTHBEH KapakTep u
npuHOunu — omutyku Ha cynuure of ECIL. Cranysa 300p 3a ,,MEKO MpaBo* Koe €
MIpeIMET Ha TOJIKYBAmkh€ M Pa3InIHA TPUMEHA BO PA3INYHH CUTYAIMH Off CTpaHa Ha
ECIIL. Bpeanocture Bo EVII, on meauinte Ha V. J. Benuen, ce onpas Ha pa3iiudyHUTE
KYJITypHU, PEIIMTHO3HU U MOPATTHU BPEIHOCTH BO €HA MPABHA 3a¢IHUIIA, U3TPaJIc-
Ha Bp3 eInHCTBO. Bo Taa cmucna, EBpona e ,,ciioxHa Heciora® WiH ,,eJUHCTBO BO
Pa3IUKUTE, CO BPEIHOCTH CBOJCTBEHU Ha €IHO JEMOKPATCKO OIIITECTBO KOE Ce
6opu 3a Mup'"

Bpennoctute ce crienuduvHa KapakTepucTHKa 1mTto ro pasnukysa EVII ox
HallMOHATHOTO YyCTaBHO TpaBo. [Jenano HU3 mpu3Mara Ha eTHIKO-TIOTUTHIKHOT
MIPHCTAIl, CIUIOTYBakE Ha JIPKABU KOU MTOYUTYBAaT UCTU BPEIHOCTH, YHHBEP3AITHU
MPUHIIAIIM HAa YOBCKOBH IpaBa U JIEMOKpAaTHja € MHOTY TIOBEKE Spiritus movens Ha
MIPOIIMPYBAETO O CTPOTO HCIIONHYBakhe Ha KPUTEPHYMHUTE 32 WICHCTBO O WICH
49 on IEY (ymre no3Haty kako KoreHxamkyu KpuTepuymu).

Kora ru cnomenyBame Konenxamknure KpuTepuymu, OM cakaia 1a aagam H
KPUTUYKU OCBPT KOH HUBHATA allNIMKAaTUBHOCT U, OTTYKa, Ja 3a3eMaM [TIOMHAKOB CTaB
0l BOOOWYACHUOT —TIPUKAKYBAJKH TH KAaKO BOJIEYKH HACOKH IIITO OBO3MO)KYBaaT
00jEeKTUBHO OJIBUBaK-€ Ha MPOIECOT Ha MPOIITHUPYBAE.

Bo peanHocT, c€ mouecTo OCTOU yc108y6arbe 60 pouecoili Ha UieHCitieo u
upekpuiyearse Ha iupoyeqgypaiiia Ha upouwiupyearse, Ho, UCHIO THAKA, UpUoOpeiu-
3u3ame Ha YieHCHieo Hacupoitiu uciionnysame na Koienxawkuitie Kpuitiepymu.

Cranysa 300p 3a op)KyBarme KOHTPOJIa Off CTpaHa Ha 3eMjUTe WICHKH HE ca-
MO BO YCJIOBHTE 32 JONMYLITEHOCT, T. €. YCJIOBUTE HY>KHH 32 CTapT HA IPUCTAIHUTE
MIPETOBOPH, TYKY U BO OapamaTa 3a moa00HOCT HY>KHU 32 TTIOYHYBAhEC HA MIPOIICTY-
para 3a 4IEHCTBO coracHo co wieH 49 o IEV'2.

OBoj cTaB ro 6a3upam Bp3 aHaJIM3a Ha UHTETPATUBHUTE MIPOIIECHU HA OJIPEICHH
3eMju KaHIUOaTH, KO CBOCBUIHO MpoaraaT MpeKy MPEe3eMEeHH JIejCTBHja Of CTpaHa
Ha EVY xou He kopecnoHaupaar co TEOPUUTE IITO IO OMpaBAyBaaT CTPATECTHCKOTO
JICjCTBYBab¢ BO TMOJIMTHKATA Ha MpoinupyBame. Ha mpumep, taa Ha J. Xabepmac',
JIaBajKu TIOTUTHYIKO-(PIII030()CKH MPUCTAIT OKOITy ONPaBIaHOCTa Ha MPOIITHPYBambe-
TO, YNaTyBa Ha CHIUYKO-UOAUTUUYKUON UPUCTHAil KO TO OIpaBIyBa IMPOIECOT Ha
MIPOIINPYBake MPEKy WACHTU(UKYBAmhEe HA MPHUITATHOCTA HA OJJICTHH HaJBOPEII-
HU €JUHKU KaKO COCTaBEH JeN Of1 LIeIMHAaTa, OAHOCHO ,,HUE™, KOU JIeNaT 3aeIHUYKU
8pegHoCitiu, TIONSTHAKBO AIUTMKATUBHY U Ka] MPUAPYKHUTE WICHKH W MOPAIHUOU

173

"Benuen V. J. ,,Espomna u ’cioxna neciora*, HUH, 2007, ciomenar Bo tekctot Ha CBetomup [llkapuk,
,,EBPOIICKOTO YCTaBHO IPaBO M €BPONEH3allfjaTa Ha MAaKEJIOHCKOTO YCTaBHO MPaBo BO 300pHUK O
Hay4yHaTa pacmpasa oapkaHa Bo Ckomje, Ha 10 nexemBpu 2007 roguHa, MPOEKT ,,XapMOHM3AIH]a HA
MPaBHUOT cucTeM Ha PemyOnmka MakemoHuja co mpaBoTo Ha EBporickara yHuja“, ,,EBonymnmja Ha
YCTaBHHUOT cucTeM Ha PeryOinka MakenoHHja BO IMpecpeT Ha yCBOjyBambeTO HA YCTAaBHUOT JIOTOBOP
Ha EBpornckara yuunja“, kuura 1, MAHY, Crxomnje, 2008.

TToperanuo Bo Hillion C. “Copenhagen criteria and its progeny” p. 19-20, a ucro Taka, u Bo DImitry
Kochenov, “EU enlargement and the failure of conditionality”.

BSjursen H.“Why expand? The question of legitimacy and justification in the EU’s enlargement poli-
cy”, Journal of common market studies, Volume 40, n. 3, p. 491-513.
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iipucitiaii KOj TO OTpaBlyBa MPOLECOT Ha MPOILINPYBamke Kako npudakame Ha YHU-
BEp3aJIHUTE CTAaHAAPIM 3a [IPaBAa, c1000/1a, YOBEKOBH IIpaBa, IEMOKPATH]ja, HE3aBU-
CHO OJ1 UICXOJIOT Ha IIeNTa WM KPajHUOT €KOHOMCKH MHTEpEC.

Bo cBojara Crparerucka pamka o 2009 roguna'?, Komucujara eKCIUTHIIMTHO
HOTHUPA BO YETBPTHOT 3aBPILIEH 3aKIy4OK JIeKa ,,0MIaTepalHnuTe Mpamiamkba He cMeaTr
na OujaT mpeyka BO MPOIECOT HAa MpOIIMpyBame. buiarepanHuTe cropoBu Mopa
Jla OMIar pelieHu OJl 3aCeTHATUTE CTPaHM, KOM MMaaT OArOBOPHOCT Ja Hajaar pe-
LICHUE BO AYXOT Ha T0OPOCOCEACKHUTE OAHOCH, UMajKH T MPEIBUI HHTEPECUTE Ha
EBpornickara Yauja“. Co BakBHOT 3aKTy4qoK, EY 103B0SM MpOmMpyBameTo Ja cTaHe
3aJI0)KHUK Ha 3EMjUTE WICHKH, KOPUCTEJKU IO Kako ajaTka 3a pellaBambe CIIOPHH
npallama co Ha3aJyBambe BO KaHIu1aTypara 3a 4jieHcTBo. JJoroBopor 3a EY Bo unen
49 e hopmynupaH Ha HAUYMH KOj T'O OIIPAaBAyBa HECOOABETHOTO OJJHECYBALE HA 3acCer-
HaTa 4JeHKa BO OMiaTepaliHo Ipaluamke nopaau toa mrto CoBeToT mocranyBsa eIHo-
IVIACHO II0 KOHcyATHupame co Komucujara u nodusame comtacHoct ox EBponckuor
MapJIaMeHT, KOj MocTayBa CO MHO3MHCTBO OJl CBOMTE YJICHOBH. Toa 3HauM OJIOKU-
pame Ha TPUCTAIYBamkETO ¢ JIO/IeKa HEe ce UCIONHAT Oaparhara Ha 3eMjaTa dieHKa
LITO 3HAYM JUPEKTHA IPUMEHa Ha ycioByBame. Co Toa, OuarepaiHuTe KOHQIUKTH
CTaHyBaaT JUPEKTHA MpeyKa 3a MOJIHONPABHO YWICHCTBO, BO M0J13a HA YICHKHUTE.

Baxsara coctoj0a He ja moampskyBa Bo IejocT neduaummjara Ha A. Jlamsyn
crniopexa kKoro EBporickara YHHja Kako ,,yCTaBeH MOPEIOK Ha Ap)KaBU  MPETCTaByBa
,»AMII03aHTHA KOHCTPYKIIMja BO KOja 3€MjUTe WIEHKU TU 3/IpY’KyBaaT CBOHWTE CyBe-
PEHHUTETH, MPaBHM M MOJIMTUYKM KBAJIMUTETH 32 Jla peliaBaaT 3acAHUYKH Mpaliama
U TUCHHUIUTMHUPAHO (YHKIIMOHHPAAT BO PAaMKHTE HA 3aeIHUYKH WHCTHUTYIHH..." 5,
[Topanu caMOCTOJHOTO TOHECYBaHkE OITYKH BO BPCKA CO MOJUTHKATA HA IPOLIUPY-
Bam€ Ha OJIPE/ICHH YJICHKH, CE 3ajaKHa HALMOHAIHUOT €JIeMEHT M Ce HamalH AWC-
nuIuiMHaTa. Toa ro HapyllyBa yCTaBHHOT OajlaHC M IO HaMETHYBA IPAIIAKBETO 3a
MOXHO BKJIy4yBame Ha EBPOICKHOT Ccyd Ha mpaBaaTa BO MPOLECOT, KOj OM MMai
yJora Ha KOPEeKTHB'®.

XPOHOJIOLIKH, MEI'y IPBUTE IPUMEPH CO KOU HALIMOHAIHUOT CTaB € BO Mpell-
HOCT TIpe]l OHOj Ha 3aeAHuIara e GpaHIlyCKOTO BETO Bp3 KaHAMAaTypaTa Ha Benmka
bpuranunja, koja Bo 1Ba HaBpara Oelrie omOHeHa MOpaand TBPAUOT cTaB Ha DpaHIwmja.
[TpuumrHUTE WITO CEe cpekaBaaTr BO JUTEpaTypaTa ynaryBaaT Ha UTHOpaHTCKaTa Io-
nmitrka Ha Benuka Bpuranuja npu popmupame Ha 3aeqaunara mo Bropara cBercka
BOjHA, Koja OuIla MpUYKMHA MOBEKE 3a HEj3MHO O0MBamke BO JBa HaBpata'’. Bo [le-
knapanujata Ha CoBeTOT Ha MUHHCTPH, BO Koja ce 00pa3nioxKyBa BTopara OpuTaHcKa
aryIMKaluja, ce HaBeayBa: ,,egHa 3eMja-41eHKa CMeTa JieKa OpUTaHCKaTa eKOHOMM]ja
Mopa Ja Oujae oOHOBeHa M KOMIUIeTUpaHa npea bpuranuja ma Ouge pasmieqyBaHa
KaKo MOXKeH KaHauaar'®.

“Communication from the Commission to the European Parliament and the Council, Enlargement
Strategy and Main Challenges 2009-2010, Brussels, 2009, nocranno Ha: http://eur-lex.europa.eu/
LexUriServ/LexUriServ.do?uri=COM:2009:0533:FIN:EN:PDF

"Dashwood A. “The elements of a Constitutional settlement for the European union®, Cambridge year-
book of European legal studies, 2001.

“Hillion C. “Enlarging the constitutional order of states” in Arnull A, Bernard C., Dougan M., Spaventa
E. “A constitutional order of states”, Hart publishing, 2011.

"Tatham A. “Enlargement of the European union”, Kluwer Law international, 2009.

SHannay D (ed) Britain’s entry into the European community”, Frank Cass Publishers, 2000; Nicholson
F and East R, “From six to twelve. The enlargement f the European communities”, Longman, 1987,
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Opanuyja ro 3a1pKyBa 0BOj HHINBHIYaTHCTHUKU CTaB 10 JeHec. OpaHiry-
CKHOT YCTaB, MOCTINCA00HCKH, BOBEE HOBA ofipe/ioa 3a BOBEAyBambe pedepeHaym
BO OJIHOC Ha CUTE MHHU NPOIIMpYyBamba Bo YHHujara (wieH 88 (5) ox YeraBor)”. OBa
ce OJTHeCYBallle KOHKPETHO Ha MOXHOTO MHO wieHcTBo Ha Typrwuja. Ho, Typiwmja,
BO HajJoirara UCTOpHja Ha MPETOBOPH BO €BPOMHTETPATUBHUTE MPOIIECH, TO 3a0e-
JIe)KyBa HajrOJIEMHOT MIPECEaH BO TEKOT Ha MPETOBOPHUTE Kora, Ha 2.770. CocTaHok
Ha COBETOT 3a OMIITH padOTH U HAABOPEITHH oHOCH, Ha 11 nexemBpu 2006 ronnHa,
OIUTyYH J1a ce CycleHaupaar 8 morasja c¢ goxeka TypiMja He TH UCTIOJNIHU CBOUTE
00BpCKH (OBO3MOXYBahE¢ HEMPEUYCHO KOPUCTEHEC HA aePOJIPOMUTE U TIPUCTAHUIIITA-
Ta Ha KUTIAPCKHUTE TPYKU OPOJAOBU M aBUOHH) o1 JloTIOTHUTETHHOT IpoTOoKOI o1 [lo-
roBopoT 3a acorjanuja Ha EY u Typuuja, koj ja mpomupy 3aeHrYKaTa IapuHCcKa
yanja EY — Typuuja kon 10 3emju wieHku, BkiyautenHo Kunap, koj ce mpukiIydn
koH EY B0 2004 roguna®,

EnnoctpaHocTa Ha OIlpeIcH! 3eMjH WICHKH € 3aJI0KHUK Ha HEepelIeHu Ouia-
TepaHu npamama. MokeOu ymTe 1mo3arpmxyBadki € HAMOHAIU3MOT KOj TIOpaau
JOMAaIlTHA MHTEPECH WICHKUTEe OCCKPYIyJ03HO HAMETHYBAaT yCJIOBYyBamba IITO CE
CIPOTHBHH Ha 0a3WYHWTE MPUHIIMIIK BP3 KO € M3rpajieHa YHujata. Kako mpumep
ja xopuctam XpBarcKa 4HMe WICHCTBO Oelle 0100peHo camo oTkako Taa u Ciose-
HHja TO pelIrja MpamameTo co morpaHnndauTe obiactu. Mimeno, CioBeHuja ja mo-
coun XpBarcka opaan HEMCIOJIHYBake Ha OMIIaTePaTHUOT JOTOBOP 3a MPAaHHLIUTE,
KOHKPETHO BO ACJIOT Ha BOJHATaA IMOBPIIMHA KOja € BO 3a€AHUYKHOT IIPOCTOP HA JIBC-
Te JIPYKaBH U CIIOPHO TIpaliame rnpu nogendara Ha COPJ, ma nckopucTyBajku ro 0Boj
MoMmeHT CIIOBeHH]a IO ,,[TOJIUTHA [[PBEHOTO 3HaMeE"‘, YKa)KyBajKi UM Ha OCTaHATUTE
YICHKH JIeKa TIOCTOM OTBOPEH MPOoOJeM co TepuTopujannute nperersun’!. Opa Oe-
11e TIOBO/I J1a TO OJIOKKpa YCBOjyBambeTO Ha oApeTHUIUTE o noriasjero 23 mro Ko-
MHCH]jaTa TH TPEJIOKH 32 XPBATCKa, KAaKO M OJOKUpame Ha TIOYHYBAE MPETOBOPH
110 moryaBjeTo 31 koe ce oJJHeCyBa Ha HaJIBOpEIIHAaTa U 0e30eIHOCHATA ITOJIUTHKA C&
710 (PMHATHO pelIaBamke Ha CIIOPHUTE OWJIaTepaHU Mpalliarba.

Crnenen mpuMep €O KOj eHa YIeHKa MOXe Jla To OJIOKMpa WM, BO HajMala
Mepa, J1a TO 33Ap>KU POLIMPYBAKBETO € MPUMEPOT CO alTUKalrjaTa 3a 4ICeHCTBO Ha
AnbGanuja, Ipu MTO MO MOKaHa Ha KoMmmcHjara 1a ce MoAroTBH MHUCIHCHE, TepPMaH-
CcKara BJlaJla ce CIIPOTUBCTAaBH NpeKy Pe3onynuja Bo koja HajaBU MPETXOAHO KOHCYJI-
TUPakE CO COICTBCHHUOT MapJIAMEHT, MIOBUKYBAjKU CE Ha OJJIyKa Ha FePMAHCKHOT
YcraBeH cyn BO BpCcKa CO Tpaliama Bp3aHH co nmpuMeHa Ha JloroBopot on Jluca-
6on?. TlounyBame Ha mporeayparta ox wieHn 49 ox JIEY Gerre MoxHO 10 0100py-
Bame Ha ['epmanmja.

p. 56.

?O0pasnoKeHo U MOTrope BO TEKCTOT; KOHKPETHO Wi 88(5) Cekoj BiiajiH akT O KOj C€ 1aBa OBJIACTYBAEC
3a paruduKanyja Ha JOroBOp 3a NpHcTaryBame KoH EY ke 6uie nogHeceH Ha peepeHayM o cTpaHa
Ha [IPeTCeaTeNIOT Ha JpKaBara.

O[ToBeke OKOIY CYCTICH3MjaTa U IOMOJHUTEIHHOT MPOTOKOI, focrarnto Ha: PRESS RELEASE 2770th
Council Meeting, General Affairs and External Relations (16291/06). http://ec.europa.eu/echo/civil_
protection/civil/prote/pdfdocs/gaerc 11 december.pdf

2Blockmans S. “Raising the threshold for future EU enlargement: process, problems and prospects in
in Ott Andrea& Vos Ellen “50 years of european integration-foundations and perspectives”, TMC asser
press, 2009, p. 217.

“He cakajkyl Ja HaBJeryBa MOIa00KO BO OJUTyKaTa, yIaTyBaM Ha IOZeTaleH mpeien Bo: Lissabon-
Urteil, mpecyna ox 30 jynu 2009 (BVerfGE 123, 267).

252



Bacunka Canescka-Tpajkoa: EBPOIICKOTO YCTABHO ITPABO. . .

Bo ciyudajor co Makenonuja, mopanu OpojHATE HepelleHn OunaTepainy npa-
IIamka BO ILEJMOT MPOIleC Ha MHTETpalllja, MPUCYTeH € HOB ()eHOMEH KOj BO aKa-
JEMCKUTE KPYI'OBH CE CpekaBa Kako ,,KyJATypHO BETO™ — HOBa (pOopMa Ha 3aKaHa BO
MPOIIECOT Ha MpomnpyBame. OTKako MHOTY TOIUHHM HAaHA3aJ CIIOPOT CO HMETO CO
cocenna ['puuja Oere r1aBHaTa Mpevka 3a NOYHYBAE MPErOBOPHU 3a WIEHCTBO, BO
setoto 2018 ronuna ja nornuina Criorog0ara 3a pelniaBame Ha Pa3IMKUTE OMUIIIAHN
Bo pesonyrute 817 (1993) u 845 (1993) ma Cosetor 3a 6e30enmHocT Ha OOeaMHE-
TUTE HALlUM, 3a MIpecTaHyBame Ha BakHOcTa Ha [IpuBpemenara croron6a ox 1995
TOJIMHA U 332 BOCIIOCTaBYBamE€ CTPATETMCKO MapTHEPCTBO Mery CTPaHUTE WM T.H.
Horosoport ox [Ipecna. Bo neroto 2017 ronuna, Makenonuja cxiayqu JloroBop 3a
IIPHjaTeNICTBO, J00POCOCENICTBO U copaboTka Mery Penybnuka Makenonuja u Pemny-
6mka byrapuja, koj oTBOpH, TTaK, HOBH MCTOPUCKH TpaIlarka U KyJITYPOJIOIIKH U UC-
Topucku mperensun. Bo 2020 rognHa, EBponicKHOT coBeT ro 3amupa MO4YHYBaHETO
MIPETOBOPH TOpa iy OyrapcKoTO BETO OKOJIY HEPEIICHUTE HCTOPUCKH TIpaliamba U Ha
TOj HAYMH HEMOXKHOCTA JIa Ce TMIOYHE CO IPErOBOPH € Npalllakbe Ha HayuHa aHajIu3a
Ol HOB, KYJITYPOJIOIIKH M €THYKH ACTIEKT.

4. MOXHU TeOpPeTCKH MeXaHU3MHU KOj Ke T'M 3aIITUTYBaaT BPeIHOCTH Ha
YHHjaTa BO MPOLECOT HA MPOIIUpyBame

dopmanHoTO pazbupame Ha EVII e geka ru mpercraByBa JIOTOBOPHUTE O
npuMapHoTO TipaBo Ha EY? u Herosa riiaBHa 1eJ1 € MOYUTYBakE Ha 33/I0JDKUTEITHU
[IPaBHU HOPMU OJ] CTpaHa Ha MOJIMTHYKATa CTPyKTypa. MarepujanHoTo pa3Oupame
na EVTI, kako momupoxo pa3oupame, IoKpaj MUIIaHuTe HOPMHU KOU UMaat HajBUCO-
KO IIPaBHO AEJCTBO U IIPUMAT HaJ HALMOHAJHUTE IIPABHU HOPMH HA 3€MjUTE UJICH-
K, TU omaka ¥ HEMHUIIAHNUTE TPAaBHU HOPMH, IPUHLUIN U BPEAHOCTU YCBOCHHU OJf
EBporickroT cya Ha mpaBpara’®, Kou BOCIIOCTaByBaaT MHCTUTYIIMOHAIIHA paMKa M
KoaM(UKyBaaT ycTaBHA MaTepHja, He (POKyCcHpajKku ce caMo Ha IPUMApHOTO MIPABO,
TYKY Ha IIeJIOKYITHOTO TpaBo Ha EVY.?

VYcnosute 3a uiaeHCTBO Bo EY Hamaraar 3eMjute KaHAWIATKH, TOKpaj Tpa-
LIamara oJl HallMOHAJICH UHTepeC (KaKo OHME 3a MOJUTUYKHOT M YCTaBEeH AUCKYPC,
MPaBHUOT MOPENIOK U HAlMOHATHATa 0€30€IHOCT), /1a T'H MOYHUTYBaaT 1 3aeTHUYKH-
Te BpeaHocTn>® Bocnocrasenu co JIMcaGOHCKUOT JOTOBOP BO wieH 227 1 ormmuTonpu-

PBurdeau Georges, Hamon Francis et Troper Michel, “Droit constitutionnel”, 26th ed. LGDJ, Paris,
1991, p.36

#Skaric Svetomir, ,,Le droit constitutionnel européen - Nouvelle branche du droit®, VII Congrés mon-
dial de ’AIDC, Athénes - Grece, 11 - 15 juin 2007 (myOnmkaruja o0jaBeHa Ha (QpaHIyCKH ja3WK Ha
odunmjarHaTa CTpaHa Ha CBETCKHOT KOHTpec, http:/www.enelsyn.gr/en/workshops/workshop4(en).
htm)

“Dann Philipp, “Thoughts on a methodology of European Constitutional law”, German Law Journal,
Vol. 06 No. 11, Special Issue — Unity of the European Constitution, gocramHo Ha: http://www.german-
lawjournal.com/pdfs/Vol06No11/PDF_Vol 06 No_ 11 1453-1474 Special%20Issue_Dann.pdf

26 T'eMaHCKHOT OCHOBEH 3aKkoH BO wiI. 23(1) ja perymupa comcTBeHara 3aj0x0a 3a MOYUTYBAmE HA
3a€AHUYKUTE BPEAHOCTU

Y’OCHOBOTIONIOKHHUIIMTE Ha JOTOBOPHTE ,,ja TEMeIaT YHHjaTa BP3 BPEAHOCTUTE HA MOYUTYBAmbE Ha Y0-
BEKOBOTO JIOCTOMHCTBO, c1000/aTa, IeMOKpaTHjaTa, eHAKBOCTa, BIaJICCHETO Ha MPABOTO M MOYHTY-
BaKETO HA YOBEKOBUTE IIPaBa, BKIYYUTEIHO M [paBaTa Ha JMIATa LITO MpUNAraaT Ha MaJllIMHCTBA.
OBue BpPeZHOCTH C€ 3a¢AHMYKU 3a 3E€MjUTE-WICHKH BO OIIITECTBO BO KOE MPEOBJIAyBaaT ILIypalli3-
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¢arenure npunnunu®®, Ha ckasnara 3a cTeneH Ha B&XKHOCT, IIPUHIIMITATE CE HAolaar
Ha BPBOT, KPEHPajKH MPABHU TPETIIOCTABKH O]l KOU TIOHATAMY CE M3BIICKYBaaT KOH-
KpeTHH TpaBHK npasmia®’. Cekoj Cyrja BO HAMOHAIHKTE Cy/I0BH Tpeda Jia ro ToJ-
KyBa U IPUMEHYBa JOMAIIHOTO IIPpaBo Bo cortacHOCT co EY. 3aroa, cexoj cyauja Ha
3eMja WieHKa UMa JIOJHKHOCT Jia TO TOJIKYBa CEKOj HallHOHAJIEH 3aKOH BO COTJIACHOCT
co BpeaHocTuTe Ha wieH 2 ox JIEY kako onmr npuanun npudaren Bo EV,

HuBHara ynora ce npeno3HaBa Mpeky npecyauTe Bo ciydaute Ban ['eHT eH
Jlyc (Van Gend&Loos), Kocra vs EHEJI (Costa vs Enel), Ilaptujara Ha 3eneHuTe
(Les Vert), xou HaJOXHja MOYNTYBamke HA OCHOBHUTE BPEIHOCTH Ha TIOCTBOCHHTE
EBPOIICKH JINOEPATHN AEMOKPATUH U CO YHja MOMOUI MPAaBHO OOBP3yBavYKH c€ O-
OpPMH KOHIIETITOT Ha BIIaJIeeHh-¢ Ha MpaBoTo. Ha 0BOj HauMH ce Kpeupaa OIIITUTE
MIPUHLMIN 3a€IHUYKY 32 IPABHUOT MOPEIOK Ha YHHjaTa yCOIVIACEHH CO YCTaBHUTE
MPUHIUIN HA 3MjUTE YJICHKH.

3onara Ha EBpOICKOTO yCTaBHO IpaBO € BO MEly3aBHCHHOT IPOCTOP Ha
€BPOICKUTE CO HAIlMOHAJIHUTE YCTaBHWUTE NMpuHUMNM: wieH 4 (2) JI/, koj ymary-
Ba Ha UOYUIUYBATIbEWIO HA HAYUOHAIHUWE UgeHiuuiieliy Ha YlenHKulile IPEKy HUB-
HUTE TOJINTUYKU U YCTAaBHU CTPYKTYPH BKJIYUHUTEIIHO PErHOHATIHUTE U JIOKAJIHUTE
camoynpasu; cyicugujaprociu (aneH 5 (3) on AEY); nountyBame Ha Ip>KaBHUTE
(GyHKIMM 4Mja e € rapaHTHPamke Ha TEPUTOPHjaTHUOT MHTETPUTET HA WICHKUTE
U 3a4yBYyBam-€ Ha HallMOHaJHaTa O0e30eaHocT. [lonaTaMy, 3aeMHOTO MOYUTYBakE Ha
YOBEKOBHTE TIpaBa o7 EBporickara KOHBEHIIM]a 3a 3alITHTA HAa YOBEKOBHUTE IpaBa 1
OCHOBHH CJIO00/IM, KOH C€ Pe3ysITaT Ha 3a¢AHUYKHUTE YCTaBHU TPAJULMN Ha 3eMjUTE
yienku (wieH 6 (3) JI/.

Kora ropecniomenaroto Bo HayyHaTa TeopHja OTCTallyBa Of Ipakcara U ce
3a0eme’KyBa HEMOUNTYBambe HA OCHOBHUTE BPEAHOCTH M TIPHHLUIIH, 300pyBaMe 3a
TTOCTOCHHC Ha CUCIIeMCKU Hegociiaiioyy KOW BIMjaaT BP3 Yel0KYIHUOW CUCTEM HA
q)yHKuHOHHpaH,e CucTeMcKy ce OHME HEAOCTaTOLUM KOW He BIHMjaaT camo Bp3 EY,
TYKy UMaaT BJII/I_]aHI/Ie ¥ Bp3 UHTETPATHBHUTE MPOLIECH U JJaBaaT 00paTeH MpuMep BO
IIpaKca o7l OHOj LITO € MPHUCYTEH BO CTAaBOT U IpaBoTo. Cekako, He cTaHyBa 300p U

3a HEIOCTaTOIM MPEAM3BUKAHU Off IOCAMHIN/TIOMaja rpyma une OIOKHpame 3Ha-
91 Hee(UKACHOCT MPH UMITIEMEHTAIHja Ha TIPaBOTO, HAUTY, MaK, CTaHyBa 300p 3a
Jpyra KpajHOCT KOja 3Ha4YM 1eJ0CEH KOoJIaTiC Ha MPAaBHUOT CHCTEM Ha €/IHa JpiKaBa.
CranyBa 300p 3a CpelieH CTaB KOj € CMECTEH MOMery pa3OupameTo 3a ,,HOpMaJTHHU
MOBPEIIU U PU3HK 3a CeprO3Ha MoBpeaa (cromenara Bo wieH 7 ox AEY).

Bunejku cranysa 300p 3a HEOCTATONM PUCYTHU Kaj OCHOBHUTE MPHHIIHIIH,
MOXKe J1a ce paz0epe U KaKko BUJ YCillagHa Kpr3a BO €BpPOIICKaTa TpaBHA O0IaCT Koja
o1 EY-HuBO ce crmymiTa Ha Kpu3a M BO MPAaBHUTE CUCTEMH Ha WiEHKUTE. TakBaTra
KpH3a AUPEKTHO BJIMjae U BP3 IPOLECUTE HA IPOLINPYBAkE, a JOIOIHUTEIHO Kora

MOT, He-IMCKPHUMHHAIMjaTa, TOJIepaHIijara, MpaBaara, CONUIAPHOCTA U eJIHAKBOCTA Mely MaXHTe H
sxenute” (wi.2 JIJI) — npuHIMOM KO ja ciefaT OCHOBHATa IporpaMa Ha JIMOepaTHO-AeMOKPaTCKUTE
KOHCTUTYI[MOHAIIUCTH.

“HuBHa m1aBHa QyHKIHja € ,,perynupadkara’ oJHOCHO IOIOJHYBabE IPABHU MPAa3HUHU KOM HE Ce
peryIupaHy co JOTOBOPUTE WM npecyau Ha EBpornickuor cyx Ha mpaBgara. OBaa yiora ja HCTaKHyBa
sui generis npuponara Ha EY HO HCTOBpeMeHO ja omnpaBayBaar yCTABHOCTA Ha MHUIIAHOTO MPUMAPHO
Tpaaso.

PTrimidas T. “ The general principles of law”, 2nd ed., Oxford, 2006, p.1

32 TONKyBameTO Ha MPAaBOTO Ha YHHjaTa BO CONIACHOCT cO BpexHocTtute, Buau M. Potacs,
‘Wertkonforme Auslegung des Unionsrechts?’, 51 EuR (2016) p. 164.
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BHATpeIHara cocTtoj0a Ha HEMOUYNTYyBamhe Ce HAMETHYBa U BP3 3€MjUTE KaHAMIaT-
kxu. OBaa cocToj6a maae curHai Ieka MpoIuPYBamETO CE COOUyBa CO CYIITUHCKH U
CTPYKTYPHH MPOOJIEMH OJf MOMEHTOT KOTa C€ JO3BOJIA WICHCTBO 32 KaHAHUJIATH KOU
HE MOKakaa CIPEMHOCT IPH UCTIONHYBAhE Ha MPETIPUCTATHUTE OOBPCKH.

CHcTeMCKUTE HEOCTATOIH TTOCTOjaT Kora € HOTHPAH CEPHO3EH M KOHIUUH)-
upau HperHJOK31 Y €BUICHTHO HEMOYHNTYBame Ha onpendute ox wieH 2 on JAEY,
Kako LITO €, Ha TIPUMEP, MOCTOCHE ,,jaCCH PU3UK O CEPHO3HO MPEKPIIyBamke Ha
BPEIHOCTHTE TIOPaTH HOTHPAHHOT OpPTaHM3WpaH KPUMHUHAJ, KOPYIIHja WIH CiIad
cylncku cucteM (HotmpaHo Bo Byrapwja®? m Pomanwmja*). nu kxora mocton He-
MOYHUTYBAKkE Ha OAPEIOUTE 32 BOCIIOCTABYBambE 3a¢AHUYKA CBPOIICKA MOJIUTHKA Ha
A3WJI KOja MPETCTaByBa IMOJIUTHKA CO BUCOK MPHOPUTET BO obiacTa Ha ciobosa, 6e3-
GenrocT U npasaa* (ciayuajor co I'pumja). Y, Ha mpuMep, TOHECYBambe 3aKOHCKH
pelIeHrja co Kou ce Oeneku (pruarpaHTHO NMPEKPIIyBamke Ha MPUHIUIATE Ha IEMO-
KpaTHja M HETIOUYUTYBamke Ha OCHOBHUTE Mpasa (ciiyuajor co YHarapuja). [lpumepor
CO peIpecHBHHTE JIjCTBHja Ha TMoJcCKara Biana Bp3 mpodecopor b. Camypcku u
npasoOpanutenor A. boxnap?’.

Bo cityuajot co ['puuja, cranyBa 300p 3a ABa 3a€AHUYKH CIydaja 3a KOH € MO/
HEeceHa aruTikanyja 3a oeranin Bo MHHUCTEPCTBOTO 3a MpaB/ia, eJHAKBOCT U NPaB-
uu pedpopmu (NS v SSHD u ME&Others v Refugee Applications Commissioner &
MEJLR)*, Bo kou ce 00pa3iiokyBa HEUOBEUKHOT TPETMaH OJf TPUYKUTE BIACTH BP3
CTPaHCKH JprKaBjaHU Ko BieryBaaT Bo EY mpeky Iprmja, ciporuBHO Ha wieH 4
on I[ToBenbara 3a yoBekoBM TpaBa Ha EBpornickara Yuuja. Criopesr 0BOj 4iCH, HUKO]
HeMa Ja Oujie TpeaMeT Ha M3MadyBame MIIM HEYOBEUKO WIIH JAETPAaTupavKo TPETH-
pame 1 KasnyBame. Bo npsuor cnyyaj C-411/10, r-nun N. S., rpafanus Ha ABra-
HUCTaH, OWJI yariceH 1o BieryBamero Bo [pimja Bo 2008 ronuna. 1o momuHyBame
HEKOJIKY JIeHa BO 3aTBOp M 00m . Aa u3nese on [ puuja, e mporepan Bo Typrwmja kame
LITO € 3aJprKaH, MOBTOPHO HEOCHOBAHO, BO MEPHOJ O]l ABa MECEIH O]l Kajae IITO
ycrean na moberae u ga ornaryBa a0 Benwka bpurtanuja. 3a menoto oBa Bpeme
He My OMJIO J03BOJICHO J1a TIOHECE alUIMKalyja 3a a3ui, Ma T0 HampaBHJ TOa IO
nmoarameTo Bo bpuranmja. OTkako My Onja majeHa HAcoOKa J1a ja MpeHece aruinKa-
Lyjara 3a a3uj BO JAp)KaBara KaJe IITO IPUMapHO ja MUHAMI rpaHunara Ha EY — Bo
ciyuajot ['primja, T0oj 00w, KalejKu ce Ha HEXyMaHUOT OJIHOC M HEMOYUTYBabe Ha
OCHOBHHUTE YOBEKOBH IpaBa Off CTpaHa Ha TpukuTe BiacTH. llogorHa ce yTBpaeHn
OTpOMEH MPOIEHT Ha of0ueHn Oaparma 3a a3ujl, HO U HECOOJIBETHU MPABHU MEPKH
CO HEeaJIeKBaTHA CY/CKa 3aIlTUTA.

3Bogdadny von A.&loannidis M. “Systemic deficiency in the rule of law- what it is, what has been
done, what can be done”, CMLR 51, 2014, p. 65.

32Report from the Commission to the European Parliament and the Council, on Progress in Bulgaria
under the Cooperation and Verification Mechanism, Brussels, July 2012, COM (2012) 411 final, 5.
3Report from the Commission to the European Parliament and the Council, on Progress in Romania
under the Cooperation and Verification Mechanism, Brussels,July 2012 COM (2012) 410 final 3.
3*Sprecuw M. “Do as I say, not as I do-the application of mutual recognition and mutual trust”, CYELP
8,2012, 513-517.

3Tloseke Bo Armin von Bogdandy and Luke Dimitrios Spicker, “Countering the Judicial Silencing of
Critics: Article 2 TEU Values, Reverse Solange, and the Responsibilities of National Judges*, EuConst
15 (2019), p. 391-426.

*Joint cases C-114/10 and C-493/10 NS and others v SSHD and ME&Others v Refugee Applications
Commissioner & MEJLR gmocramno Ha  http://eur-lex.europa.eu/LexUriServ/LexUriServ.
do?uri=CELEX:62010CJ0411:EN:HTML
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Bo BTOpHOT ciyd4aj, Ty>KATEIH 10 HCTHOT OCHOB 332 HEXyMaH TPeTMaH Ce MeT
nuta 0e3 MeryceOHa moBp3aHocT o ABranuctas, pan n Amkup. HecoonetHuor
TpEeTMaH NPUMEHET KOH HHUB, KOM OTKaKO Ipederase ro mpeHesie JMIHOTO UCKYCTBO,
e 3a0erexaH off BiacTuTe Bo Mpcka U Bp3 Toa € JOHECEeH 3aKIy4OKOT: WICHKUTE Ja
ja 6a3mpaar epukacHOCTa Ha PYHKIIMOHUPAKHETO HA YHHjaTa Bp3 3aeMHa J0BepOa 1
HCTOBETHA MMILIeMeHTauja Ha EY-onpenoure.

Kaj Tpetnot cimydaj co Yarapuja ce Oenexu (haarpaHTHO MPEKPITYBame HA
MPUHOUINTE HA IEMOKpaTHja U HETIOYNTYBalb-¢ Ha OCHOBHUTE MIPaBa CO IOHECYBAbE
3aKoH 3a MEJIMYMH KOj ja OTpaHUudyBa MeIMyMCKara cIo0o/a.

Bo nocnenunor, mojcku ciayvaj ce Boau nocrankara npotus Bojuex Canyp-
CKH M 3a HEroBaTa IvlacHa KpUTHKA KOH ceralHara noscka Biuajaa. Cagxypcku, peHo-
MupaH npogecop 1o npaBo Ha yHHBep3uTeTuTe Bo CuaHej n Bapiiasa, € TyKeH oz
cTpaHa Ha Biajejaukara [lapTuja Ha mpaBoTO M MpaBaara Mopaay KjIeBera 3aToa MITo
TOj ja Hapeue ,,0praHu3upaHa KpUMHHAIHA rpyma‘’.

Canyno, apxaBHUOT jaBeH paguonudysep — TBII nmognece Tyx6a mpoTus
MOJICKMOT HapojIeH npaBoOpanuTen Anam bonHap kako MpUBaTHO JIMIIE 110 M3jaBaTa
JlaJieHa HEIOCPEIHO 110 aTeHTaT BP3 IpaJoHavaHUKOT Ha | namck. bomHap nocoun
JieKa eTHa MOTHBALlMja 3a aTeHTaTOT MOXKe Jia Ouaar npuctpacHu u3Bemtan Ha TBII
KOU cyrepupaar, Mel'y Ipyroro, IOBP3aHOCT Ha IPaJOHAYaIHUKOT CO HALlMCTUTE U
KOMYHHUCTHTE U HEroBaTa BKJIyUYEHOCT BO Kopymuuja. Mako ciryuajot Geme oTdpien
BO IIPB CTEIIECH O/ cTpaHa Ha MecHUOT cyx Bo Bapiasa, He e uckirydeno TBII na ce
KaJIM Ha CITy4ajoT-s.

Bo oOuanre na ce m3rpaayd mMexaHuW3aM KOj K€ ONTOBOPH Ha TMPEIU3BUIIHU-
Te, NpeanoxkeHa e JokTpuHa Ha odpareH Cosanx (Reverse Solange doctrine).
Ce nojaBu Bo 2012 roguHa 3a /1a ce CIPOTUBCTaBU HA CTPOTHTE OrpaHUYyBarba Ha
ci1000/1a Ha MEMYMHTE BO YHTapHja CIope]] 3aKOHOT Ha YHHUjaTa — OrpaHUYyBamba
KOH, MaKo ce HaJBop of onceroT Ha [ToBenbara 3a ocHoBHUTE paBa Ha EBporickara
YHuja, TH cTaBaaT BO Ipaliame caMuTe YCIIoBH 3a wieHcTBO (wieH 49 (1) ox [IEY).
HoxrpuHara ce nojaBu Ounejku oarosopure Ha Coeror Ha EBpoma ce mokaskaa
cnabu 1 He3a0eNeKUTETHH, a OTOBOPOT criopen wieH 7 ox JIEY — mHenpucrare.
JlokTpHHaTa ¢ 3aMUCIICHa KaKo MEXaHW3aM Ha 3alliTHTa Ha YHHjaTa O WICHKHTE™.
Wako upejara 3By4r mapajoKcaiHo, alyaupajki Kako ,, YHUjaTa Ja ce 3allTUTYBa O]
camara cebe®, cermak BO YCIIOBH KOTa Ce CiIydyBaar ,,CHCTEMCKH HeJ0CTaTorm “’ Bo
BJIaJICCHETO Ha MPAaBOTO O] CTPaHa Ha OJPEACHU WICHKU Ha YHHjaTa, OBaa JOKTpPH-
Ha, KaKO W OCTaHATHTE 00Pa3NIoKEHH TPESIO3H IOJI0Ny TIPEeCcTaByBaaT IMOYETOK Ha
BOCIIOCTaBYyBamE€ ,,CHTYPHOCEH CHCTEM Ha of0paHa‘ BO paMKH Ha YHHjaTa, IITO €

*MloBeke 3a oBa Bo W. Sadurski, ‘T criticized Poland’s government. Now it’s trying to ruin me’, The
Washington Post, 22 May 2019. Bo nognpmika va Caxypceku, Buau G. de Burca and J. Morijn, ‘Open
Letter in Support of Professor Wojciech Sadurski’, Verfassungsblog, 6 May 2019.

3B[lenocen yBus1 BUIM Ha o HIHjaiHaTa BeO-cTpanuia Ha HapoqHuoT npaBoOpaHuTes t (WWWw.rpo.gov.
pl/en/content/ information-about-lawsuit-filed-tvp-and-notified-chr-office), ox 2019 roguna. Ciaygajot
Oerire pa3pelieH Bo MpB cTerneH o7 MecHuoT ¢y Bo Bapiiasa Ha 24 maj 2019 roguna. Bo coomnrerneTo
3a re4aToT BeaHaul 1o oyyutykara, TBIT o6jaBu neka ke ce »anu Ha CIy4ajoT.

¥Bogdandy von A at all. “Reverse Solange — protecting the essence of fundamental rights against EU
member states”, CMLR 49, 489-520, 2012.

“Bogdandy von A, Toannidis M, “Sistemic deficiency in the rule of law: what it is, what has been done,
what can be done”, CMLR, 51, 2014.
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3HaK Ha MOCTOCH-E JJIa0b0Ka HACOJIONIKa KpH3a (Koja € coceMa Mopa3inyHa KpHu3a Off
(mHaHCHCKATA).

Hmeto ro nobuBa cooaBeTHO NPaBHUOT e(heKT — ako JOKTpuHaTa Ha ComaHx
CE 3aCHOBA Ha MOUNTYBame Ha EY 1 Hej3uHMTe WieHku 3acHOBaHO Ha wieH 2 o1 JIEY
(cormacHo co cinyyajot Comanx nipecyner ox ECII), oOparen Comanx 6u QyHKITH-
OHHMpAaJ Ha CIIPOTHBEH Ha4YHMH — Ja TO BpaMH OCHOBHHOT OAHOC TOMery MeryceOHO
[IOBP3aHUTE, HO ABTOHOMHH IIPABHU IOPEAOLHM CO apTUKYJIUPAKE U 3aITUTA Ha OC-
HOBHHUTE YCJIOBH 3a copaboTka. JIOKTpHHApHHUTE MOCTYIAaTH TH 3alITUTYyBaaT yoBe-
KOBHTE MpaBa 0COOCHO aKo CTaHyBa 300p 3a Tpallamba BO HaJIS)KHOCT Ha 3EMjUTE
YJICHKH 110 KOM PeajiHo ce HaIexHH jaomaiunnute cynou*'. TloBpenara Ha uieH 2
1 BO Mel'YHapOJHU PaMKH 3Hauu U TPEKPIIyBambe Ha MPaBOTO Ha AP)KaBjaHCTBO OJf
wieH 20 (1) og ADPEY. IlounTtyBajku T0 yCTaBHHOT TUTypaim3aMm o 4ieH 4 (2) ox
JEY, Yuujara ja npeasnara oBaa JOKTPUHA 10 3€MjUTE YICHKU.

JlpkaBuTe YWICHKH OCTaHyBaaT aBTOHOMHH BO CIIPOBE/YBambETO HA MEXaHU3-
MUTE 32 [IOYUTYBabE Ha YOBEKOBHUTE MpaBa c¢ JOACKa TH MIOYUTYBaaT OAPEAOUTE O
wien 2 ox JIEY. Ho, nipu cucTeMCKO MpeKpiiyBame Ha HABEACHUTE OJpe0u, oBaa
IIPETHOCTaBKa ce UrHopupa. Bo Toj cimydaj, MHANBUAYUTE MOXE /a CE [IOBHKAAT
Ha CBOETO €BPOIICKO JPXKABjaHCTBO IMOKPaj HAI[MOHAIHOTO U Jia ce oOparar g0 EB-
POTICKHOT CYJI Ha mpaBaara. TpeTnpajku ro HajHOBHOT 3aKOH 3a MEANYMHU Ha YHTa-
pHja, Koj ja orpaHM4YyBa MeJUyMcKaTa c1000/1a, TOKTPHHATA M yIaTyBa TparaHnuTe
JMPEKTHO JIa Ce MOBUKAAT Ha MIPABOTO Ha 3ae/HUIaTa 10 EBPOIICKHOT Cy/ Ha TpaB-
nara 0e3 IpUToa Jja I'M UMaaT UCLPIEHO CUTE HAIMOHAJIHU NPABHH JICKOBH.

Oga jacHo ykaxyBa jeka EY ce ctpemu Ja i 3aip>Ku YHUBEP3aIHUTE Bpel-
HOCTH; C€ [IOCTaBYBa BO YJIOra Ha apOMTEp CEKOralll Kora ce 3acerHaTH yCTaBHH OJl-
pendu Ha EY; EBponcKkHOT cyx Ha mpaBpara uMma yiaora Ha ,,cyAamja‘ HaMecTo ,,TOJ-
KyBa4'* Ha JIOTOBOPUTE OJ IPUMAPHOTO MPABO 32 3a4yBYBabe Ha BPEJIHOCTUTE; WICH
2 on AEY He camo 1ITO € MpeayciIoB 3a enHa 3eMja Ja ce MPUKIYYH KOH YHHjaTa
(unen 49 ox AEY) Tyky u GapomeTap 3a LEeI0CHO HErOBO OYUTYBAHE OJ] CTpaHa Ha
YJIGHKUTE, PU LITO BO CIIPOTUBHO ce MpuMeHyBa wieH 7 ox JEV.

VYire efeH npeuior MWTo ja MOTTUKHYBA 3alTHTaTa Ha YCTaBHUTE BPETHOCTH
e onoj Ha Jan Bepuep Mymep (Jan Werner Miiller)*? 3a BocmocTraByBame He3aBHC-
Ha uHCTUTYLHja — Koiflenxawka komucuja — cnieunuuHO KOHCTPYUpaHa 3a /1a ja
ajapMupa YHHjaTa JOKOJIKY C€ [10jaBaT aHOMaJIMM KaKo Taa BO YHrapuja co 3ako-
HOT 3a MEIMyMH KOj ja OrpaHUYyBa MeauyMckara cinodoma. Mako Mynep (Miiller)
€ KpUTHKYBaH TOpaJu Npeaiarame HoBa HHCTUTYIMja Koja BO paMkuTe Ha EY Om
3HAYEJIO CaMO YCIOXKHYBamke Ha e(h)UKACHOCTa U MOKPaj MOCTOCHETO Ha ATEHIHja
3a ()yHJaMEHTaJIHU MPpaBa, TOj IO ONpaBIyBa HEj3MHOTO MOCTOCHE OUaejKu O Oua
MIPBHOT CUTHAJI 32 PAHO MPEIYIPEayBambe.

Ce moBene ¥ MHULUjaTUBA O] MUHUCTPUTE 3a HaJBOpEIIHH padoTu Ha [ep-
MaHuja, Jlancka, Xonmanauja u duHcka 70 npercenareiaor Ha EY-komucujara, Bo
Toa BpeMe Xo3e Manyein bapoco, 3a popmupame ,,HOB U ehuKaceH MeXaHU3aM Koj
Ke TH 3alITUTyBa (yHIaMEHTAIHUTE BPEAHOCTH Ha yHHjaTa™ KOj BOEAHO Ke TO OIl-
paBlia BOCIIOCTaBEHUOT WieH 7 BO JIMCaOOHCKHOT JOroBOP, KAKO U KPEAUOMINTETOT

“Mlaparpad 24 ox npecynara na Case Van Gend en Loos [1963] ECR 1, C-26/62.

“Miiller J-W. “What, if anything is wrong with a Copenhagen Commission? - the idea of democracy
protection in the EU revisited, ananm3a ox Jymu 2013 na Transatlantic academy, http://www.transatlan-
ticacademy.org/sites/default/files/publications/Mueller CopenhagenCommission_Jul13.pdf
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Ha eBPOIICKUOT MPOEKT. Bo ceramniHara cTpykTypa, HUTY 4ieH 7 HUTY ATeHIMjaTa
3a (hyHIaMEHTAJIHU TpaBa He ce e(PUKACHU MPHU paHO MPEAYTPEAyBambe OUICKH 3a
edekTynpame Ha 4ieH 7 € MOTpeOHO JocTa BpeMe, JojJeka ATeHIujara To Hema
coonBeTHUOT ManaaT. Criopen Myiep, Konenxarkara komucuja ke iMa TOYHO BOC-
MOCTaBEH MAHJAT Jia C€ HACOYYyBa BO BUCOKO(DPAHTMEHTHPAHHOT MOJUTHYKH MTPOC-
TOp W JIa JIGJCTBYBa BO PEUMCH HEMOCTOCYKa jaBHA cepa, ounejku EY uma ,,pac-
TPOJCTBO O KOHTHHYHUpPAH JACPUITUT Ha MOJUTHIKO BHUMaHUe . Hej3mHara yiora
ke OuJie Ja T ajlapMupa eBpOIICKUTE SJIUTH U TparaHM Jia pearupaar Bo cilydaj Ha
HeTounTyBame Ha cpenoute. Criopen aBropot, EY cexoram Ouna 3a ilnypaiuzam 6o
pamkuitie Ha 3aegruyku dapameitpu. Cenak, IpolecoT Ha MPUCTAYBakhE HUKOTAII
He OMJI 32 MAKCHUMU3HpPakhe Ha PA3JIMKUTE, TYKY 32 00e30e/1yBame eTHAKBOCT BO Jie-
JIOT Ha JIGMOKpAaTHja, BIaJIeCkhe Ha MPaBOTO, ApKaBHUTE KarnanuTetd utH. Cé noje-
Ka ce TPUKIyYyyBaaT HOBH WieHKHU, EY Mopa ja Boau rprka JJaiu ce THE IEeJT0CHO
WK HE ce IeTI0CHO JTHOepallHu IeMoKpaTiu. Bo Taa cmucna, 1a ce 1aje MaHar Ha
3ace0HO U BUCOKOKBAIHM(PHKYBAHO TEIIO 32 MOHUTOPHpakE YHja 3a/1a4a ke OuJie Toa
Jla TO cJey NMpeTcTaByBa (yHAaMEHTaJICH UCYCKOp 3a MMOYUTYBahE HA YCTABHUTE
npuHuunu Ha BY.

5. IlepcnexkTuBuTe 32 pa3sojor Ha EYII

YcraBHOCTa BO HHMEACH CTaaWyM OJf MHTErpanujara He Ouna cgareHa Kako
IIPECTPYKTYpUPAkE Ha IPABHUOT MOPENOK U YpeoyBame, TyKy Kako 00ua oApeneHu
CErMEHTH OJ] MPaBHUOT NOPEJOK Ha 3aeqHHIIATa 1a OuIaT oOeIeKaHu Kako Hajperie-
BaHTHU, CYIITUHCKU U IIPEIOMMHAHTHU BO criopenda co ocranarure. Ho, Henocra-
TOKOT Ha jaBHa ae0ara U MojacHyBambe Ha 3HAYCHETO Ha ,,yCTAaBHOCTA ' BO PAMKHUTE
Ha EVY on crpana Ha jpoManIHUTE MOJMMTHYKU CTPYKTYpH (Kako HHMBHA NpUMapHa
00BpCKa, a He 00BpcKka Ha MHCTUTYLIMKUTE HAa EY) He ro npeno3Ha ycBojyBameTo Ha
TEKCTOT Ha YCTaBHHOT JloroBop Ha EY npeanoxkeH Ha 3eMjuTe YJICHKH, KaKO Harpe/l-
Ha (paza BO MPOIECOT HA MPOIHpPYBame. 3aToa, Bo 2005 ronuHa, pehepeHIYMCKH €
onbuen on Ppannmja u og Xonanauja. Ha sxkurenute Bo EY umnja HenoBpemimBocT
Ha HallMOHAJHHUOT WACHTUTET € 3arapaHTHpaHa, JOHECyBame Ha YCTaB HAa HUBO Ha
VYHujata 3Havelle u3eIHadyBambe CO HAMOHATHUOT ycraB. Co mpoMeHa caMo Ha
MMETO Ha UCTHOT JOKYMEHT CE€ IIPOMEHH M MepIielniiijaTa, la Taka parudukamja-
Ta Ha JIMCaOOHCKHOT MOTOBOp, M MOKPaj MUHOPHHUTE KOMIUTUKAUHU (OIOMBAE O
CTpaHa Ha UPCKUOT €JIEKTOpaT Ha HAallMOHAJIEH pedepeHiyM), Ipojle YCIEHIHO CO
BIIETYBame Bo cmita Bo 2009 romuna. MIHTEpEeCHO € TTO BO Haj(PPEKBEHTHUTE H €J10-
KBEHTHHM WHTEPHET-M3BOPU Ha OMIUTH WHGPOPMALMH, KOra ce npedapyBaaT OMNIITH
noAaToIy 3a JIncaboOHCKHOT JIOTOBOP, TOj € MPETCTaBEeH KaKo ,,Mel'YHAPOJICH JIOTO-
BOp KOj TM MU3MEHYBa aBaTa forosopa —3a E3 u 3a EVY, xou npercrasyBaar ycitiasna
ocHoBa Ha EBponckara Vuuja“?. 3a mankymuHa Gelie jacHO Jieka HOBUOT U MPEU-
MeHyBaH — JIncaOOHCKH JTOTOBOD ja MMa Oe3Maliky UcTara CTPYKTypa Kako U oJ0u-
eHHnoT YcraB Ha EV.

“Bacuika Canescka-TpajkoBa, ,,BpenHoctu u npunimnm Ha EBporickara yHUja — 3HaUCHE U YIIOTa BO
KOHTEeKCT Ha EBporickoTo ycraBHO mpaBo®, ['oaunien 36opauk Ha [IpaBauor dakynrer 2017, Bon. 7,
Yuusepsurer ,,loue Jlemues* — Hltum.
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Henta na EYII e na ru 3amtuTyBa CBOUTE TEMENH U JIa UM [TIOMara Ha CBOUTE
rparanu. Jla ro oTdpia cekoe HEMOCaKyBaHO CIIEHAPHO IIITO MOApa3dupa KakBa Ou-
J10 pOpMa Ha aBTOpPUTApHATA BIACT IITO ja HAMATyBa IIPUMapHaTa ujeja Bp3 Koja €
coznanena. Cemnak, ocTaHyBa yIITe JIOJTO Jla Ce MOCTaByBa MPalIameTo — BO KaKBa
(dopma 1 Hacoka ke ce pa3BrBa EVII. ETMHCTBEHO € jacHO Jieka HeroBara CTpyKTypa
¢ MPHUCYTHA BO MOCTOjHATa MpaBHA apXUTEKTypa, OJHOCHO HE Hajara JJOHECyBambe
HOB JOKYMEHT KOj O On mMeHyBaH Kako yctaB. Ho, mporiecrure Ha IpOITHpyBame
€ MOBEKe TeXKHeaT KOH MOJIMTHYKO CIIEHAPHO 3a TIO0I[HA WICHKUTE KOU He Oniie BO
LEJIOCT MOJATOTBEHH 32 YICHCTBO J]a TO MPOMEHYBAaT MOCTABEHUOT JAUCKYPC TIO KOj
ce JABKH HayyHaTa mucia. OTTyKa, 3a CUTE EHTY3HjacTH Ha MUCIIATa 33 MOCTOCHE 1
pa3BuBame Ha EBPOINCKOTO yCTaBHU MPaBO OCTaHyBa Jia TH CIIeAUME, aHAITU3UpaMe
Y KPUTHUKYBaMe CUTE HOBOCO3JIQJICHU HCKIYYOIM U TIOHY/ICHH PEIICHHU]a, J1a Pa3BH-
BaMe TEOPEMH U J1a altTUIpamMe TOKTPUHHU.

[ITo ce omHecyBa 10 MPOIECOT Ha MPOIIUPYBahE, KPSTHOMINTETOT a CO Toa
Y €HTY3Hja3MOT 3a MmocToemeTo Ha EY ke mocrojar cé mofexa MeXaHU3MHUTE 3a OT-
CTpaHyBambe Ha CHCTEMCKHTE HEJJOCTATOIM CE pellaBaar BO MHTEPEC Ha HaJHAIHO-
HAJHUTE WHTEPECU U EBPOTICKH BPEIHOCTH. YCIOBYBamara 3a 4WICHCTBO U Ouiare-
paJHUTE Ipalllaka ja pymar eBpolckara yCTaBHa OCHOBA, HO HU YKa)X<yBaaT Ha c&
rorojieMara morpeda oI aHajm3a Ha COCTOjONTE M MHCUCTHPAHE 33 Pa3IBOjyBambe
Ha HayKara W 3aeTHUYKHOT EY-uHTEepec o1 HaIlMOHATHO-TTOJINTUYKATA arcH Ia.

Veiasoiu e 3a oiwinecitigoitio ona witio 1udHOCIUA € 30 Y08EYKATUA UHGUBU-
gya —yHUKawiHa CpyKillypa Koja gasa YHUKawiHa celauHocil Ha ogpeger oeguHel,
0803MONCYBAJKU Ul HA TAa UHGUBUGYA gad ja HATIPABU UGHUHATUA O MUHATHOWIO, MU-
HAWoOWIo 0g UGHUHATILA, MOJNCHOCHIU OF AKULYeNHOCIUU, AKIYeTHOCTUU 0 MOMCHOCIIU

(Philip Allot, EUNOMIA — new order for a new world, 1990)
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EUROPEAN CONSTITUTIONAL LAW BETWEEN THE ENLARGEMENT
POLICY AND THE CHALLENGES OF BECOMING A FULL MEMBER OF
THE EUROPEAN UNION

Vasilka Salevska-Trajkova*

Summary

This paper examines the development of the European constitutional law under the influence
of the enlargement process, pointing out that certain policy decisions on enlargement weaken
the influence of the European Union and the development of the basic European constitutio-
nal values on which it is built. The "politization" of a process that does not follow scientific
thought and established practice has a two-way effect: it results in membership of candidate
countries that do not fully meet the Copenhagen criteria and later create deviant phenomena
in the EU violating basic values and principles. Recognizing the long-term effects in both
cases, the European Union creates mechanisms for its own protection and defense of supra-
nationalism, but those protective mechanisms often reverse the enlargement process and stop
development in the desired direction.

Key words: European constitutional law, enlargement process, values, EU principles, con-
stitutional order, EU primary law

"Menager for regulatory affairs in South East Europe for Philip Morris International and adjunct profe-
ssor at University American College.
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1. Introduction

The world is becoming exponential due to technology. Artificial Intelligence
(AI) is one of the emerging technologies at the core of this step-change for humanity,
and most of the recent writings on Al—whether research papers, policy documents
or newspaper articles—are usually framed in dramatic terms.

They start with grand factual statements, along the lines that emerging tech-
nologies have pervasive and global implications transforming societies and whole
economic sectors. Algorithms are becoming ubiquitous in our lives, as part of de-
cision-making with far reaching impacts in education, access to credit, healthcare
and employment. We are at the beginning of a revolution which in near future will
influence all human activity.

Such an opening paragraph is often followed by an optimistic overview of the
benefits that these technologies can deliver: they have a potential to provide unprec-
edented economic and social gains; they can radically improve services; they can
profoundly enhance human well-being, contribute to sustainable economic activity
and increase innovation and productivity.

And almost always, the third paragraph is about the far-reaching risks, that are
still not fully understood: new technologies may have disparate effects within and
between societies and economies. They can reshape the very essence of our social
interactions, with impacts on the nature of work, security, democracy, human auton-
omy, human rights and privacy.

Many public and private actors are thinking through a variety of approaches
to amplify the opportunities and minimize the risks from the imminent explosion of
the Al use. Among those actors, the European Union (EU) aims to establish itself
as a thought leader, by pursuing a two-prong approach on Al, by simultaneously
developing two co-dependent ecosystems: one of excellence (to support Al deploy-
ment, primarily through thoughtful investment strategy) and one of trust (to address
the corresponding risks, primarily through regulation). The paper will particularly
analyze the second pillar of the EU approach, by looking into the existing references
and most notably, the structure of the draft regulatory framework on Al, recently
published by the European Commission (EC).

"PhD, Senior Counsel, International Finance Corporation (IFC). The views and opinions expressed in
this paper are those of the author, and do not reflect the views of IFC.
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This paper comprises three sections: a) analysis of the precursors of the on-
going debate on ethical aspects of development and deployment of Al, which have,
in important part, informed the EU efforts to develop the framework for trustworthy
and humancentric Al; b) overview of the comprehensive EU efforts on Al, from the
deliverables of its High-Level Group on Al (HLEGALI), to the Al Strategy and the
White Paper on Al, to the EC Proposal for Al Regulation, published in April 2021;
and c) some predictions on the expected impacts of the EU approach on Al for com-
panies and individuals globally.

2. Exploring the precursors: Technology and Ethics

The EU effort to support the development and deployment of trustworthy and
humancentric Al, stems from the earlier EU work on defining principles and practic-
es for ethical Al, which in turn, is rooted in technology applied ethics.

Applied ethics looks into what actors are obliged or permitted to do in a spe-
cific, often historically new, situation or a particular domain of possibilities for ac-
tion. Applied ethics deals with application of defined normative standards, concepts
and methods developed in moral philosophy on real-life situations where decisions
have to be made under time-pressure and often on a limited set of information and
rationality.'

Technology, in philosophical terms, is often defined as an ongoing attempt to
bring the world closer to what one wishes it to be. Until the 20™ century, technology
was perceived either as inherently good (i.e. that it increases human possibilities and
capabilities, which in essence is desirable), or at minimum as “value neutral”, and
being put to good or bad use by its users.

The neutrality thesis was subject to substantive criticism from around mid-20™
century,” resulting in two dominating views about technology.

Firstly, that technology is not a self-contained phenomenon, but rather a prod-
uct of choices (not least cultural or political ones).* Thus, the contemporary authors
who see technology as only a physical structure and an artefact, have become a

! Franssen, M., Lokhorst, G.J.C., and van de Poel, I.R., “Philosophy of Technology”, The Stanford
Encyclopedia of Philosophy (Fall 2018 Edition), Zalta, E.N. (ed.), https://plato.stanford.edu/archives/
fall2018/entries/technology/

2 See Heidegger, M., “Die Frage nach der Technik”, in Vortrdge und Aufsitze, Pfullingen: Giinther
Neske, 1954 [1977]; translated as “The Question concerning Technology”, in “The Question
Concerning Technology and Other Essays”, Lovitt, W. (trans.), New York: Harper and Row, 1977,
pp- 3-35; Ellul, J., “La technique ou L’enjeu du siécle”, Paris: Armand Colin, 1954 [1964], translated
as “The Technological Society”, by Wilkinson, J., New York: Alfred A. Knopf, 1964; Horkheimer,
M. and Adorno, T. W., “Dialektik der Aufkldrung: Philosophische Fragmente”, Amsterdam: Querido
Verlag, 1947 [2002], ; translated as “Dialectic of Enlightenment: Philosophical Fragments”, Noerr, G.S.
(ed.), Jephcott E. (trans.), Stanford, CA: Stanford University Press, 2002.

3 For example, see Langdon Winner’s position of technology’s relationships with power, authority
and politics, followed by with a call for opening of the technology process to the masses. Langdon,
W., “Autonomous Technology: Technics-out-of-Control as a Theme in Political Thought”, 1977,
Cambridge, MA, London: MIT Press. Langdon, W., “Techné and Politeia: The Technical Constitution
of Society”, in Philosophy and Technology, (Boston studies in the philosophy of science vol. 80), 1983,
edited by Durbin, P.T. and Rapp, F. Dordrecht / Boston / Lancaster: D. Reidel, pp. 97-111.
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minority.* The substantial majority see technology as the result of a goal-oriented
process, i.e. that technology artefacts by definition have certain functions, so that
they can be used for certain goals, but not (or that being far more difficult or less
effective) for other goals. Namely, that there is a conceptual continuum from tech-
nology artefacts to functions and goals, which makes it difficult for the technology
to be seen as value neutral.

A crucial sub-layer of this discussion, particularly interesting in the context
of Al systems, is whether technology can have a moral agency, i.e. whether it can
autonomously and freely “act” in a moral sense and can be held morally accountable
for its actions. The two key critiques to this view are that firstly, this position often
blurs the morally relevant distinction between people and technology artefacts; and
secondly, that actually most authors aim to point out that technology is morally rele-
vant, rather than that it acts in a moral sense.’ It would also be important to note that
James Moor identified four ways in which Al systems may be moral agents. He puts
these on a continuum of implicit, explicit and full ethical agents: a) Al systems that
have been programmed to act in line with certain values; b) Al systems that can pro-
duce reasonable outputs about ethical categories; and c) Al systems that have agency
corresponding to humans, most notably consciousness, and by extension—free will
and intentionality. Lastly, beyond this continuum is the catch-all designation of Al
systems as ethical impact agents, i.e. systems that can have ethical implications.®

It is in this context that Wallach and Allen, more than a decade ago, singled
out the main problem of Al systems not as whether these systems would be able to
sufficiently adapt to their environments, but rather whether those Al systems would
have the right quantity and quality of ethical sensitivity built into them.’

The second level of critique of the neutrality thesis is that ethical considera-
tions have moved from ones focusing on the technology as a whole, towards ethical
analysis of specific technologies and phases of technology development. Applied Al
ethics, focusing on the normative issues raised by the design, development, imple-
mentation and use of Al, started gaining ground, while in turn being shaped by the
empirical facts.

Namely, technology research and development often take place in networks,
rather than by individuals, with implications for identification of individual respon-
sibility; and new technologies have substantive uncertainties about their social and
ethical impacts.

* For example, Pitt, believes that technology can be meaningfully separated of the technological process
from which it originates and that technology, as a means to an end, is by definition value neutral. Pitt,
J.C., “Thinking About Technology: Foundations of the Philosophy of Technology”, 1999, New York:
Seven Bridges Press.

5 See for example: Johnson, D.G., “Computer Systems: Moral Entities But Not Moral Agents”, Ethics
and Information Technology, 8(4): 195-205; Radder, H., “Why Technologies Are Inherently
Normative”, in Meijers, A. (ed.), “Philosophy of Technology and Engineering Sciences, (Handbook of
the Philosophy of Science, volume 9)”, 2009, Amsterdam: North-Holland; Peterson, M. and Spahn, A.,
“Can Technological Artefacts be Moral Agents?” Science and Engineering Ethics, 17(3): 411-424.

¢ Moor, J.H., “The Nature, Importance, and Difficulty of Machine Ethics”, IEEE Intelligent Systems,
21(4): 18-21

7 Wallach, W., and Allen, C., “Moral Machines: Teaching Robots Right from Wrong”, 2009, Oxford/
New York: Oxford University Press.
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In terms of ethical considerations of different phases of technology develop-
ment, it has become increasingly important to consider the ethical issues during the
design phase of Al, on the premise that ethical and social consequences can still be
addressed during design phase, whereas during the use phase technologies are more
or less given, and it may be harder to avoid the negative effects or achieve positive
ones.?

Bearing in mind that risk reduction is an important element of technology
design and development, it is relevant to analyze how ethics works in risk man-
agement. Generally, risk management systems comprise at least the following three
elements: risk identification, risk assessment and risk mitigation. All three elements
have ethical implications, with risk assessment usually being done by comparing the
technology risks to standards of other risks, through cost-benefit analysis (weighting
the risks vs the benefits of the activity, i.e. one risk is acceptable if and only if the
total benefits outweigh the total risks, measured at the probability-weighted disutility
of outcomes), and consent of risk acceptance by the people who suffer the risks after
they have been informed about the risks.’

However, there are authors, such as Martin and Schinzinger, and van den Poel,
who have criticized the focus on risks in technology, on the basis that we would gen-
erally lack the knowledge to reliably assess the risks of a new technology, before it
comes into use. Thus, they propose the introduction of new technologies in a society
to be treated as a social experiment, with the usual issues to be taken into considera-
tion to assess if such experiment is morally acceptable.'”

3. Zooming on the subject: EU Approach to AI -From Ethical Guidelines to
Regulatory Framework

The practical interest for Al ethics comes from the fact that the private and
public sectors are increasingly turning to Al systems and machine learning algo-
rithms to automate simple and complex decision-making processes. Algorithms are
harnessing volumes of macro- and micro-data to influence decisions affecting people
in a range of tasks, some of them having consequential implications for those indi-
viduals. That is why a variety of private and public actors are becoming active in this
important discussion, including through the development of Al principles.

The number for Al principles has increased over the last few years, particular-
ly since 2018. As per the Algorithm Watch Al Ethics Guidelines Global Inventory'!,
currently there are over 160 governance frameworks, principles and guidance on
ethical use of AL'?> The emerging initiatives show positive awareness to sys-
temically address the potential risk associated with technology innovation.

8 Franssen, M., Lokhorst, G.J.C., and van de Poel, L.R., “Philosophy of Technology”, The Stanford
Encyclopedia of Philosophy (Fall 2018 Edition), Zalta, E.N. (ed.), https://plato.stanford.edu/archives/
fall2018/entries/technology/

° Ibid.

1" Martin, M.W. and Schinzinger, R., “Ethics in Engineering”, fourth edition, 2005, Boston, MA.

""" AT Ethics Guidelines Global Inventory https://algorithmwatch.org/en/project/ai-ethics-guidelines
-global-inventory/

12 For comparison only, in 2019, this number was app. 80, i.e. the number of relevant references fol-
lowed by this project has doubled in the course of less than two years.
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However, there are still debates on how to translate the on-paper principles
to practical tools that can be operationalized, and hence make a difference, '
i.e. to move from virtue-signaling to instituting governance structures that would be
willing and able to put these into practice.'*

EU has a special place among the actors working to define principles and prac-
tices for appropriate development and use of Al. The Declaration of Cooperation on
Al adopted in April 20185, can be seen as the initial step in formulating an EU-wide
approach to key issues related to Al: competitiveness (primarily on a pan-European
level, rather than the level of individual countries); skills (both in terms of what is
needed in order to support the competitiveness effort, but also how to deal with the
socio-economic implications of wide usage of Al); and ethical and legal issues for
responsible Al deployment (referring to the human-centric approach, which will re-
main key pillar of the EU efforts going forward).

Two weeks after the Declaration, the European Commission issued the Com-
munication on AL'® It primarily focuses on the technological and industrial capabil-
ities of EU in relation to Al and its social-economic implications. The Communica-
tion referred to findings, which may seem shocking but are definitely eye-opening,
and which will be continuously cited in the subsequent EU documents on this topic:
that Europe’s private investment in Al is three times lower Asia and even six times
lower than North America; and that only 25% of the large companies and 10% of
Small and Medium Enterprises (SMEs) in EU deployed big data analytics solutions
in 2017.

Later in 2018, the Joint Research Centre, as the European Commission’s sci-
ence and knowledge service, published “Artificial Intelligence: A European Perspec-
tive”,!” self-designated as a flagship report, which maintains the narrative that the
US and China will continue to dominate Al development and deployment, and that
the EU niche area should be the promotion of Al solutions reflecting highest ethical
standards. The report also provides a way forward, in principle embedded in coop-
eration through partnerships, interoperable datasets, innovation hubs and nurturing
of appropriate talent.

In April 2019, EUs High-Level Expert Group on AI (HLEGAI) published the
Ethics Guidelines for Trustworthy Al, which defined trustworthiness of Al as being
a) lawful (not particularly helpfully explained to mean “respecting all applicable
laws and regulations”, without sufficient additional context); b) ethical (respecting
ethical principles and values) and c) robust (both from technical and social perspec-
tive).!8

13 Translating Principles into Practices of Digital Ethics: Five Risks of Being Unethical. https://link.
springer.com/article/10.1007/s13347-019-00354-x#Fn2

' https://algorithmwatch.org/en/project/ai-ethics-guidelines-global-inventory/
Bhttps://ec.europa.eu/jrc/communities/en/community/digitranscope/document/eu-declaration-
cooperation-artificial-intelligence

16 https://digital-strategy.ec.europa.eu/en/library/communication-artificial-intelligence-europe

17 https://publications.jrc.ec.europa.eu/repository/bitstream/JRC113826/ai-flagship-report-online.pdf

18 https://digital-strategy.ec.europa.eu/en/library/ethics-guidelines-trustworthy-ai
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HLEGALI outlined four ethical principles as the foundation of Trustworthy
Al: respect for human autonomy, prevention of harm, fairness, and explicability. For
Trustworthy Al every human is a moral subject, rather than an object, has “intrinsic
worth”, and should never be diminished, compromised or repressed, including by
new technologies, such as Al systems. Thus, human interactions with Al systems
are required to result in maintenance of the full and effective self-determination of
individuals; and Al systems are required to protect human dignity and mental and
physical integrity by neither causing nor exacerbating harm or other negative effects
on human beings.

HLEGALI Ethics Guidelines for Trustworthy Al further noted that the develop-
ment, deployment and use of Al systems must be fair both in substance and in pro-
cess: through equal and just distribution of the benefits and the costs, with no unfair
bias; but also with “ability to contest and seek effective redress against decisions
made by Al systems and by the humans operating them”."

Explicability, listed as a critical element of all major Al ethics frameworks,
has a prominent place in the Guidelines as well. Explicability refers both to clari-
ty of the capabilities and overall purpose of Al systems, but more importantly—to
transparency of the decisions for the relevant stakeholders. The Guidelines argue
that often it is not possible to explain why a model has generated a given outcome,
in which case additional explicability measures need to be deployed, such as tracea-
bility, auditability etc.?

With regards to robustness, the Guidelines recommend: a) set of policy meas-
ures, including transparency and stakeholder participation; and b) technical solu-
tions, including: 1) resilience to cybersecurity attack; ii) existence of backup safety
measures; iii) general accuracy thresholds; and iv) reproducible and reliable outputs.

The Guidelines, though being recognized as an “important first” giving the
EU at the time a preeminence in the Al ethics debate, have also received a series
of critiques, not least from among the members of HLEGAI. Some of the identi-
fied deficits of the Guidelines have referred to the structure and expertise of the
group; the approach of framing the issues; and power as one of the critical aspects of
technology and ethics, discussed above in the section of technology applied ethics.
Some commentators saw the process of self-nomination of HLEGAI members as
the foundational problem that impacted its outcomes. Through this approach, the 52
members group not only did not have sufficiently diverse representation to address
the multidimensional problem, but lacked any meaningful representation of ethicists
(only four of the 52) with over-representation of the industry, which affected both the
tone and the details of the Guidelines (e.g. the focus on the “positive vision” rather
than the key risks and “red lines™) as well as lack of expected level of quality of anal-
ysis (esp. in relation to the difficult problems, such as explicability).?! Veale argues
that the Guidelines’ endorsement of the use of Al systems for addressing sustaina-
bility challenges—on the premise that by “being ‘intelligent’ they would be able to
abolish trade-offs, depoliticize extremely contested issues, and give all parties what

1 HLEGAI Ethics Guidelines for Trustworthy Al, https://ec.europa.eu/newsroom/dae/document.
cfm?doc_1d=60419

2 Tbid.

2 See the critique of one of the HLEGAI members, Metzinger on https://www.tagesspiegel.de/politik/
eu-guidelines-ethics-washing-made-in-europe/24195496.html
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they seek — is at best unevidenced and naive, and at worst a lie”.?> With regards to
the power structures, Veale particularly criticizes the HLEGALI approach that desig-
nates the ethical gaps in the use of the disruptive technologies as “oversights” rather
than “intrinsic parts of business models”.?

The White Paper on Artificial Intelligence - A European approach to excel-
lence and trust** was published in December 2019, in lieu of a proper regulatory
framework proposal on Al. In addition to cross-referencing all the EU documents
noted above,” the White Paper focuses on the potential structure of the regulatory
framework, which it proposes should be based on a legal definition of Al (taking
into consideration the HLEGAI work) with two key pillars: a) interpretation of the
existing EU acquis to apply to Al systems; and b) developing new regulations for
“high-risk” Al uses.

The White Paper envisions a risk-based EU regulatory framework on Al (to
ensure proportionate regulatory intervention) which would primarily focus on “high-
risk” Al applications—ones where cumulative assessment of the sector and the in-
tended use result in significant risk, especially for i) protection of safety; ii) consum-
er rights and iii) human rights. The White Paper lists i) healthcare, ii) transport, iii)
energy and iv) public sector as examples of high-risk sectors in this context.

It also rightly predicts that the EC proposal for an Al regulatory framework
should focus on six elements: a) training data; b) data and record keeping; c¢) trans-
parency and explainability; d) robustness and accuracy; €) human oversight; and f)
specific requirements for remote biometric identification.

4. EC Proposal for AI Regulation

On 21 April 2021, the European Commission issued the much awaited Pro-
posal for a Regulation on AI (“the Proposal”).”” On the day of its publication, Wall
Street Journal called it “one of the broadest efforts yet to regulate high-stakes appli-
cations of artificial intelligence... one of the broadest of its kind to be proposed by
a Western government, and part of the EU’s expansion of its role as a global tech
enforcer”.”® As anticipated by the White Paper, the Proposal aims to achieve the
White Paper’s goals of promoting uptake of Al and addressing the related risks. It

22 Veale, M., ‘A Critical Take on the Policy Recommendations of the EU High-Level Expert Group on
Artificial Intelligence’ (2020) European Journal of Risk Regulation, p. 1-10.

2 Ibid.

2 https://ec.europa.eu/info/sites/info/files/commission-white-paper-artificial-intelligence-feb2020
en.pdf

2> The White Paper also referred to several other developments not discussed in detail here such as:
the Policy and Investment Recommendations for trustworthy Al; Liability For Artificial Intelligence
and Other Emerging Digital Technologies; EC Report on Safety and Liability Implications of Al, the
Internet of Things and Robotics.

26 There were drafts of the Proposal leaked to media before this date. The analysis in this paper is based
on the official document presented by the Commission, but where relevant, and with clear references,
the leaked draft(s) are also discussed.

7 https://ec.europa.eu/newsroom/dae/document.cfm?doc_id=75788

28 “Artificial Intelligence, Facial Recognition Face Curbs in New EU Proposal”, WSJ, 21 April,
2021.  https://www.wsj.com/articles/artificial-intelligence-facial-recognition-face-curbs-in-new-eu-
proposal-11619000520?st=xeoi2fgfqdf2f3r&reflink=article_copyURL_share
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also refers to a series of issues raised by the European Council and the European Par-
liament since 2017, including the Council’s call for a risk-based approach to Al (an
in particular in relation to the opacity, complexity, bias and unpredictability of some
Al systems® which can adversely affect fundamental rights from the EU Charter of
Fundamental Rights); and the Parliament’s recommendation to the Commission to
propose legislative action on Al that would be anchored in ethical principles.

In line with the above, the Proposal has four objectives: a) to ensure that Al
systems placed on or used in the European Union market are safe and respect the ex-
isting codified fundamental rights*® and the EU values; b) to establish the regulatory
foundations for sufficient predictiveness needed by business interested to invest in
Al innovation in EU; ¢) to enhance the implementation of the existing laws touch-
ing on certain uses of Al; d) to support creation of single market for trustworthy Al,
which in turn means preventing market fragmentation among the member-states.

The Commission justifies the selection of regulation as a legal instrument for
this purpose, on the basis that its direct applicability is important in relation to the
definition of Al and the risk-based approach (on a spectrum from prohibition to min-
imum requirements for lower-risk applications).

It is not particularly surprising that the Proposal, in the expected EU lingo,
makes boastful statements that it is balanced and proportional; but it is surprising
that it also claims to be “comprehensive and future-proof”. There are several refer-
ences to this “future-proofness” (possibly in an effort to make it more convincing),
including in relation to the definition of Al. In order to capture its wideness, Al is
initially referred to as “fast evolving family of technologies” and then defined on the
basis of the key functional characteristics of the software, in particular “the ability,
for a given set of human-defined objectives, to generate outputs such as content,
predictions, recommendations, or decisions which influence the environment with
which the system interacts, be it in physical or digital dimension”. Last, but not least,
the Proposal takes a position that the definition of Al should be complemented with a
definitive list of specific approaches, included in the initial iteration as an annex, and
comprising: a) machine learning approaches, including: supervised, unsupervised
and reinforcement learning, such as deep learning; b) logic- and knowledge-based
approaches, including knowledge representation, inductive programming, knowl-
edge basis, inference and deductive engines, reasoning and expert systems; and c)
statistical approaches.’!

» Council of the European Union, Presidency conclusions - The Charter of Fundamental Rights in the
context of Artificial Intelligence and Digital Change, 11481/20, 2020.

30 The Proposal provides an exhaustive list of fundamental rights protected by the Charter, on which the
extent of the adverse impact caused by the Al system is of particular relevance: a) right to human dig-
nity; b) respect for private and family life; c) protection of personal data; d) freedom of expression and
information; e) freedom of assembly and of association; f) non-discrimination; g) consumer protection;
h) workers’ rights; 1) rights of persons with disabilities; j) right to an effective remedy and to a fair trial;
k) right of defense and the presumption of innocence; 1) right to good administration. The Proposal also
makes reference to specific rights of children, and the fundamental right to a high-level environmental
protection. See further https://ec.europa.eu/newsroom/dae/document.cfm?doc_id=75788, p. 24.

31 This definition builds on the EC’s first definition of Al in 2018, referring to Al as “systems that
display intelligent behavior by analyzing their environment and taking actions — with some degree of
autonomy — to achieve specific goals. Al-based systems can be purely software-based, acting in the vir-
tual world (e.g. voice assistants, image analysis software, search engines, speech and face recognition
systems) or Al can be embedded in hardware devices (e.g. advanced robots, autonomous cars, drones
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5. EC Proposal Designation of Systems

In line with its risk-based approach, the Proposal designates three types of
Al systems uses: a) ones that are prohibited because they pose unacceptable risk;
b) ones that pose significant risks to the health and safety or fundamental rights of
individuals (high-risk uses) and which will need to follow conformity assessments
before being put on EU market; and ¢) low or minimal risk uses, for which only
selected transparency and other obligations are required, and the providers of which
will be encouraged to create and implement codes of conduct.*

Unacceptable risk uses include ones with significant potential to: a) manipu-
late all individuals or exploit specific vulnerable groups (such as children or people
with disabilities); b) social scoring; and c) “real-time” remote biometric identifica-
tion for law enforcement purposes (with exception of situations where the use is
strictly necessary to achieve substantial public interest greater than the correlated
risks).3

Other Al systems that pose lower risk of manipulation** will not be banned,
but would need to comply with certain transparency obligations, such as notifying
the individuals that they are interacting with the Al system in order for such individ-
uals to make informed decision whether to continue the interaction or not.

The stand-alone Al systems would be designated as high-risk if, pursuant to
their intended purpose, they pose a high-risk of harm due to both of the severity of
the possible harm and the probability of occurrence. Such systems would be allowed
in the EU market, providing they have undergone a conformity assessment in order
to determine that they do not pose unacceptable risk to important EU public inter-
ests. The Proposal has two additional approaches to high-risk systems worth noting:

or Internet of Things applications).” In the same year, HLEGAI somewhat narrowed the definition,
that “Al systems are software (and possibly also hardware) systems designed by humans that, given
a complex goal, act in the physical or digital dimension by perceiving their environment through data
acquisition, interpreting the collected structured or unstructured data, reasoning on the knowledge, or
processing the information, derived from this data and deciding the best action(s) to take to achieve
the given goal. Al systems can either use symbolic rules or learn a numeric model, and they can also
adapt their behavior by analyzing how the environment is affected by their previous actions.” Based
on this, in order for a system to be considered Al it must fulfill four concurrent criteria: a) to perceive
the environment, b) to reason or process information; c) to act by make a decision; and d) all of this
to be underpinned by learning. The critical delta elements of the second definition —that Al systems
are “designed by humans” and the dichotomy of “data” vs “deciding”—will be further emphasized in
the EU White Paper. Namely the human origins with the corresponding responsibilities; and “data” vs
“algorithm” approaches and regulations.

32 These Codes of Conduct are expected to cover, among other voluntary commitments on environmen-
tal sustainability; accessibility for persons with disabilities; stakeholders participation in the design and
development of the Al systems; diversity of the development teams etc. See further https://ec.europa.
eu/newsroom/dae/document.cfm?doc_id=75788, p.16

33 Examples of such strictly necessary uses include: search of potential victims of crime, terrorist at-
tack, identification and localization of criminals; and subject to express and specific authorization by
a judicial/independent administrative authority of a member state. Some analysts believe that these
exceptions were introduced upon explicit request of certain member-states, such as France, where the
use of Al systems for these purposes is either ongoing or imminent. See: Europe eyes strict rules for
artificial intelligence, https://www.politico.eu/article/europe-strict-rules-artificial-intelligence/

3 Such as Al interacting with humans; detection of emotions or association of social categories based
on biometric data; deep-fakes etc.
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firstly, it identifies a threshold test that the risks need either to have materialized or
are likely to materialize in the near future; and secondly, it allows the Commission to
expand the definitive list of these systems.** The EC would be allowed to undertake
such expansion of the list of high-risk Al use on the basis of its assessment: a) wheth-
er the intended purpose of the Al systems may result in potential impact of future
harm; b) of the vulnerability of the intended users, subject to pre-identified criteria,
such as imbalance of power, knowledge, age, economic or social circumstances. In
addition, it would be more likely for EC to consider as high-risk uses Al systems
that: a) produce decisions that are not easily reversable; or b) where for practical or
legal reasons, it is not reasonably possible to opt-out from the outcome. Last, but not
least, EC will consider reports or documented allegations of prior incidents or harm
in making its decision to expand the list in Annex II1.%¢

For all of these stand-along high-risk Al systems, the Proposal envisions in-
troduction of a compliance and enforcement system, comprising comprehensive
ex-ante conformity assessments through internal control checks (with exception of
the remote biometric identification systems that would need to have such conformity
assessments undertaken by third-parties).

Having identified the high-risk Al uses, the Proposal details the requirements
they have to fulfill in relation to data and data governance; documentation and record
keeping; transparency and provision of information to users; human oversight; and
robustness, accuracy and security.

Training, validation and testing data sets are expected to be sufficiently rele-
vant, representative, free of errors and complete. Documentation and record keeping
are seen as important elements to ensure information on the Al systems performance
throughout their lifecycle. The test of expected transparency is whether users would
be able to interpret the system output in order to use it appropriately. The Proposal
points to human oversight of high-risk Al systems as critical and the relevant meas-
ures for this should be identified by the provider before the system is placed on the
market or put in service. The expected robustness refers to resilience against internal
limitations of the system (incl. errors, faults, inconsistencies) but equally, against
external malicious actions.

35 The definitive list of high-risk AI systems is included in Annex III of the Proposal, and comprises:
biometric identification and categorization of natural persons; management and operation of critical
infrastructure (road traffic and supply of water, gas, heating and electricity); education and vocational
training (incl. determining access or assignment); employment, workers management and access to
self-employment (incl. recruitment, promotion, termination); access to and enjoyment of essential pri-
vate/public services and benefits (incl. evaluation of eligibility for benefits, of creditworthiness); law
enforcement (incl. offending and re-offending assessments, polygraph-type of tools, reliability of evi-
dence); migration, asylum and border control management (incl. tools for detecting emotional state of
individuals, for verification of authenticity of travel documents, assessment of security risk); adminis-
tration of justice and democratic processes (assisting judicial authorities in researching and interpreting
of facts and an the law).

% See further also in “The Future of AI Regulation (Part 2): Draft Legislation from the European
Commission Shows the Coming Al Legal Landscape”, 26 April 2021, https://www.debevoise.com/
insights/publications/2021/04/the-future-of-ai-regulation-part-2
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6. Applicability of the EC Proposal to Providers

The comprehensiveness of the Proposal’s approach noted above is well illus-
trated with its scope, both in geography and stakeholders. The Regulation is envi-
sioned to apply to: providers placing Al systems on the EU market or putting them
into service in the EU (irrespective of where these providers are established); users
of Al systems located in the EU; and providers and users located in third country,
where the output of the Al system is used in the EU.*” The Proposal primarily details
the obligations of the providers, then of the users,*® but also has provisions on the
importers, distributors, and authorized representatives.*

The provider, as the person placing on the market or putting into service of a
high-risk Al system, has most extensive obligations of all stakeholders, including: a)
to establish a sound quality management system; b) to ensure the accomplishment of
the required conformity assessment procedure; ¢) to document the relevant process;
and d) to establish an appropriate monitoring system.

Few of the providers’ obligations particularly stand out. Firstly, one impor-
tant element present in the released Proposal (but not in the leaked drafts) is the
mandatory requirement for the providers of high-risk Al systems to report serious
Al incidents or malfunctions to the relevant market authorities, immediately when
they become aware of the “causal link” between the Al system and the incident, and
in any event within 15 days after they have become aware of the incident (which
in practical terms is extremely short period of time). Secondly, providers will be
expected to establish a program for post market monitoring, aimed at proactively
analyzing data from Al systems in order to ensure compliance on continuous basis.
Such systems will also be expected to detail steps for corrective actions, including
recalling the system from the market, as needed. Thirdly, providers will have to reg-
ister the high-risk Al system uses on a publicly-available database, to be managed
by EC.%

The Proposal envisions that conformity assessments should be carried out by
the provider, with exception of Al systems for remote biometric identification, for
which, as noted above, such assessments would be undertaken by an authorized third
party, so called “notified bodies”. A new conformity assessment would need to be
undertaken whenever there is a material change in the performance or the purpose of
the Al system, with an understanding that for systems which continuously “learn”, a
new assessment would not be needed where the changes have been pre-determined
by the provider.

37 While envisioning horizontal mandatory requirements for Al uses, the Proposal also recognizes that
for the high-risk Al systems which are safety components of products it would be integrated into the
relevant existing sectoral legislation, esp. in relation to machinery, medical devices, toys, etc.

3 The obligations of the users, as entities under whose authority the Al system is operated, would first
and foremost be responsible to use the high-risk Al system in accordance with the instruction of use but
also to monitor its functioning and to keep appropriate records.

3 Al systems exclusively developed or used for military purposes would be out-of-scope.

“ The Future of AI Regulation (Part 2): Draft Legislation from the European Commission Shows the
Coming Al Legal Landscape, 26 April 2021, https://www.debevoise.com/insights/publications/2021/04/
the-future-of-ai-regulation-part-2
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7. Paths to Enforcement

In terms of enforcement, the market surveillance authorities of the member
states would have primary responsibility for enforcement with respect to high-risk
Al system uses (with exception of the systems for financial services purposes, where
financial supervisory authorities would have this role). The penalties will also be pri-
marily set by the member-states, with the Proposal envisioning a maximum penalty
of 6% of the company’s total global annual revenue or 30 mil. EURO, whichever is
greater.

Last, but not least, the Proposal also details the measures to support Al in-
novation, and the governance systems at an EU and national level. With regards to
governance, the Proposal envisions the creation of a European Al Board, comprising
one representative per EU country, the EU’s data protection authority, and a Euro-
pean Commission representative. This Board would supervise the application of the
regulation and share best practices. In parallel, European member states would be
required to appoint assessment bodies to test, certify and inspect the systems.

8. Riding the Wave: Expected Mid-Term Outcomes

The positive reactions to the EC Proposal can be summarized on two levels:
from a process perspective—as an effort for the first time to codify the much re-
ferred-to “human-centric AI” into value-founded rules, moving the discussion be-
yond principles into regulatory action; and from a values perspective—as a third
path, between the surveillance capitalism or the surveillance state.

Being the first comprehensive draft Al regulation, the Proposal is commended
by the industry for endorsing a risk-based approach and for narrowly defining “high-
risk uses” in order to ensure, among other things, that whole technology categories
are not unintentionally included in this classification.*!

The spectrum of criticisms is (expectedly) wider. Firstly, that Al is fast devel-
oping concept, and the definitions included in the Proposal, no matter how “future
proof” branded, may prove either to contain important loopholes, or to become ob-
solete quickly.* Secondly, that the built-in discretion left to national authorities in
implementing the regulation may reinforce the gray areas, which may also result in
widening the potential scope for harm and abuse.* Thirdly, there is an overall criti-
cism that the regulation as a whole, and the conformity assessment requirements in
particular, would further hinder the already lagging competitiveness of European Al
solutions, pushing innovation out of the EU, by making it “prohibitively expensive
or even technologically infeasible to build Al in Europe”.* Fourthly, there is a view
that the overall EU strategy on Al, of which the regulation is only one part, will not
succeed because it is just not big enough in ambition , and that EU needs to partner

#“'Computer and Communications Industry Association Letter to European Commission on Al of 31
March 2021

“Furope  eyes strict rules for artificial intelligence, https://www.politico.eu/article/
europe-strict-rules-artificial-intelligence/

“bid.

“Ibid.
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with the already established big players, primarily the US and China, in order to have
any meaningful contribution to the market moves going forward.*

The usual description of the Proposal is that it will be “GDPR for AI”. There
is some basis to this description: Both GDPR and the Proposal frame their respective
requirements in enterprise-wide risk management approaches and have a strong ex-
tra-territorial philosophy. GDPR has had a material impact on companies worldwide,
which quickly realized that having jurisdiction-specific approaches to dealing with
personal data is impractical, and that they should rather adopt the most compre-
hensive standard for all their operations. The greatest contribution of the Proposal,

however, may be first and foremost the breadth of the definition of Al in it, which
will be critical for defining the perimeter of the regulation’s scope.

While it is well understood that the Proposal will be substantively changed
on its multi-year journey before becoming law — following the inputs from the Eu-
ropean Parliament and the member states which can take years— Al experts expect
that its fundamentals of regulating uses rather than technologies and the risk-based
approach, with granularly defined mandatory actions for the high-risk uses, will re-
main.

That is why it is expected that companies across the world will start analyzing
the Proposal in detail and start preparing governance mechanisms to address the
potential requirements.

Another aspect that will be monitored carefully will be the built-in mecha-
nisms for the expansion of the Proposal’s scope (the authority for the EC to add to
the Annex III list, once the regulation starts being implemented). This will also be
important for regulators globally, who will closely follow the developments and use
EU experiences both on a strategic level, for developing their respective approaches,
and at the practical level of enforcement.

Going back to the perennial ethical questions, we should bear in mind the
view of Thomas Metzinger, a Professor of Theoretical Philosophy and member of
the HLEGAI, who noted that “Al is one of the best instruments for practical ethics
that humankind has”.*® This counterintuitive and synthetic, in Hegelian terms, con-
clusion sees Al as a tool of ethics, rather than its object. It would be a most unusual
outcome if this European technocratic effort aiming to operationalize ethics results
in a major philosophical virtuous circle of technology-reinforced applied ethics.

$“Ex-Google chief: European tech ‘not big enough’ to compete with China alone”, Politico, https://
www.politico.eu/article/ex-google-chief-eric-schmidt-european-tech-not-big-enough-to-compete-wi-
th-china-alone/
“https://www.tagesspiegel.de/politik/eu-guidelines-ethics-washing-made-in-europe/24195496.html
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Constitutions by default should be the creation and embodiment of the needs of society and
the citizens. But how are the constitutions dealing with that challenge, and more importantly,
how many of them are the creation of their own country, and how many are the product of
foreign actors?

In this paper we will address what is in our domain of interest, and that is the international
influence in the creation of national constitutions, with special reference to the so-called im-
posed constitutions. Furthermore, we will try to make a connection between the result from
the imposed constitutions countries and the system of the so-called European constitutional
law. Are the criteria for joining the European family, among other things, aimed at the pa-
rameters of the constitutional national systems? Can countries with an imposed constitution
(not) be part of the big European family?
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1. Introduction

Are the states with the so-called “imposed constitution” suitable for entering
the family of European constitutional law? The title itself may raise a number of
dilemmas and questions. Why should there be imposed constitutions and if so, what
are they? For some, the claim that all states have a unique constitution is an illusion,
because the constitutions as the highest legal acts in the country undoubtedly regu-
late almost identical constitutional matter. From the way of organization and division
of power to the sensitive part for protection of human rights and freedoms, it is a
matter that has a similar content. However, it is a fact that the diversion of constitu-
tions is present in every aspect —in the content, in the formal and procedural part ...
Constitutions by default should be the creation and embodiment of the needs of their
society and citizens. But how are the constitutions dealing with that challenge, and
more importantly, how many of them are the creation of their own country, and how
many are the product of foreign actors? Therefor, the diagram of the intertwining of
the international with the national legislation must inevitably be shown.

When we talk about influence, the connection between international and do-
mestic law, the range of things worth mentioning is very large. However, in this
paper we will address what is in our domain of interest, and that is the international
influence in the creation of national constitutions, with special reference to the so-
called imposed constitutions. Furthermore we will try to make a connection between
the result from the imposed constitutions countries and the system of the so-called
European constitutional law. Are the criteria for joining the European family, among
other things, aimed at the parameters of the constitutional national systems? Can
countries with an imposed constitution (not) be part of the big European family?

2. Constitutional engineering

One of the reasons I decided to write about this topic is the riddle about the
so-called “constitutional engineering”. Constitutional engineering, even the term it-
self seems a bit confusing and puzzling. This new term, which actually reflects the
process of drafting the constitution, is more than crucial for a strong and stable state.
Namely, there are examples of states that have continuity in the application of a
constitution for more than two centuries, and opposite to them examples of states
that not only have discontinuity in the application of a constitution, but also extreme
diversity in the constitutions that they adopt (fragile constitutions!?). Therefore, the
inevitable question is what is the “secret formula” for the success (or the failure) of'a
constitution? What are the parameters and criteria for its adoption, which guarantee
a long life of the constitution? These and a number of other questions can hardly be
answered concisely. Creating the highest act in a country requires a multidisciplinary
approach. It is ideal to bring it in a time of peaceful and stabile social situations,
because in that way it ensures full involvement of the general public, expert opin-
ions, criticisms, remarks, proposals for “remediation” of potential shortcomings ...
It is simply possible to dissect virtually any constitutional provision, get in sight

! Fragile constitutions are those that are adopted contrary to the manner provided in the previous
constitution.
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into each stage of implementation, assessment of the expected results, and all that
with only one goal - to create a strong, stable constitution. But in recent years and
even decades we have a new paradox. The picture is more and more common when
states decide (or are forced) on constitutional changes and reforms, in times of crisis,
social and political instability or military confrontations. And these are situations
that definitely make it impossible to see the real and essential need for constitutional
corrections. Above all, one cannot abstain from the pressure that exists in such social
constellations. The short period of rapid adoption of a new constitution or its amend-
ments negates the possibility of the full real need to process all the necessary stages.
On the other hand, it is understandable and common for many to adopt a constitution
in such situations, given the fact that the constitution can bring drastic social news
and changes in the functioning of state bodies. And those are situations (it refers
to societies that are in some form of crisis) that seek rapid implementation of new
constitutional ideas, who can help the recovery of society.

There is no so-called ideal, utopian constitution, but striving for an approxi-
mately good constitution should be more than enough motivation, and the idea of it
is real and possible. But how applicable it is that in times of crisis social constella-
tions, especially in post-conflict countries and with implicit international / external
influences...? In fact, the influences imposed on the creation of national constitutions
do not always have to come from outside, on the contrary, unfortunately, internal
pressure and involvement are often overlooked. But there are also dilemmas about
whether any interference has bad consequences or whether it can yield good results.

But let’s go back to constitutional engineering, which “flourished” in 1989, af-
ter the end of the Cold War. A huge number of countries, on almost every continent,
have faced the challenge of creating new constitutions. Most of them were the prod-
uct of armed conflict, revolutions and their consequences?. Creating constitutions
requires the involvement of multiple actors: internal (insiders) and external. The
process of creating the constitution® should be left in the hands of internal actors as
much as possible. Many experts and researchers in this field talk about the fact that
the creation of constitutions is a process in which external influence / imposition is
inevitable, and it can be infiltrated through advice, expertise, mediators ... The final
output can be with positive or negative consequences . The IDEA International*
report discusses the “autobiography” of several constitutions from the post-conflict
period (1990), as well as the mutual influence of external forces and internal par-
ties. (Constitution of Cambodia-1993-influence of French lawyers, Constitution of
Namibia-1990 ...). On the soil of South America, this process erupted first in Brazil
1988, then in Colombia, Argentina, Peru, Chile ... In Africa, 23 out of 52 countries
went through internal conflicts until 1994. Constitutional engineering had its (r) evo-
lution and culmination point after the Cold War in 1989. As we can see in the photo
below (photo 1), the trend of adopting new constitutions has increased in the 1990

2 See more at: International IDEA; Constitution building after conflict.

3 See more about the waves of constitution making at: Elster, J; Forces and mechanisms in the constitu-
tion-making process; 45 Duke L,J.364, 1995

* IDEA-International Institute for democracy and electoral assistance; Available at: https://www.idea.
int/
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ties. In that period Eastern Europe’ faced a serious replacement of the Constitutions
or at least their drastic modification. The new Constitutions were mostly (re) created
as a result of previous conflict situations, internal confrontations, difficult transition
periods, political instability, disintegration of states ...

Figure 1: Promulgation of national constitutions’
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Photo 1: The rise of national constitution®’

In the process of constitutional engineering, especially in the process of ana-
lyzing the possibility of imposed constitutions, a number of questions arise. For
example: Which countries are the “best target” for the entry of external influenc-
es? Does foreign influence always has bad consequences or can it have benefits for
countries facing a social crisis? What are the forms of imposition and how are they
manifested? Does the impact apply to the constitutional content, the constitutional
process / phases or both? What is the reaction and behavior of domestic actors in
this whole picture? Do the constitutions created in this way with external influences
show a better implementation / content effect compared to the other constitutions?
...In order to give an appropriate answer to the multitude of these questions, we
will use the analysis of certain situations that show the involvement of international

3 Stanley N. Katz; Constitutionalism in East Central Europe: Some Negative Lessons from the American
Experience; 1993

¢ See more at: Constituiton building after conflict; IDEA, Policy Paper, 2011
7 Constitutions Finder database at Richmond University, Virginia, USA.
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forces in domestic countries. Those are the Dayton Peace Agreement and BiH, the
Cypriot Constitution from the 1960s and the Gallo Plaza report, the Ohrid Frame-
work Agreement and the Republic of Macedonia ... In this paper we will give a
short briefing on the situation in these three countries and the danger of the imposed
constitutions. However, a more detailed analysis of the situation in these countries
and this real constitutional problem will be given in the author’s further dissertation.

3. Bosnia and Herzegovina and the Dayton Peace Agreement

The Dayton Peace Agreement from the moment of signing until today is “a
thorn in the eyes of the world public.” But why a deal of this caliber, that was sup-
posed to end the war in Bosnia, is mostly followed with bad reviews ?

Before we address to the Bosnian constitution, we will have to give a short
history background of the situation in the country. In the photo below (photo 2) is
shown the ethnic distribution in Bosnia and Herzegovina before and after the war,
and how the three entities are territorially inhabited.

Ethnic distribution in Bosnia and Herzegovina
before and after the war

Boundary line between
Bosniak-Croat Federation and
the Bosnian Serb Republic

B Predominantly Croat B Predominantly Serb
H Predominantly Bosniak Bosniak-Croat mixed

Photo 2: Ethnic distribution in Bosnia and Herzegovina before and after
the war®

$ Photo: https://www.pinterest.com/pin/451204456392466613/
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Bosanski

- Federation of Bosnia
and Herzegovina

- Republic of Srpska

Photo 3: Bosnia and Herzegovina after the Dayton agreement’

The Dayton Peace Accords ended the Bosnian War (1992-1995), which was in
some ways part of the disintegration of Yugoslavia. The parties to the war were the
Bosnian Serbs (supported by Serbia and the JNA), the Bosnian Croats (supported by
Croatia) and the Bosnian Muslim population'’. The culmination of the war was the
Siege of Sarajevo and the Srebrenica massacre.

The Dayton Peace Agreement, which has 11 annexes, regulates the political,
military aspects of the peace agreement and regional stabilization. With it, BiH is
a state with two main entities: the Muslim-Croat Federation and the Bosnian Serb
entity (Republika Srpska). The agreement, among other things, emphasized human
rights, especially the rights of refugees and displaced persons (given the conse-
quences of the war and the disintegration of Yugoslavia, their numbers increased
enormously). The signatory parties were also bound with prosecuting war crimes
committed during the bloody war.

The question is what was the purpose of the signatories of the agreement: Ser-
bian President Slobodan Milosevic (who represented the Bosnian Serbs), Croatian
President Franjo Tudjman, Bosnian President Alija Izetbegovic and Bosnian Foreign
Minister Muhamed Shakirbej? Is this agreement in fact a complete creation of the
international forces, without any participation from the domestic actors? Opinions
of experts in this field will often be found to point out that BiH is still dysfunctional

° Photo: https://www.mapsof.net/bosnia-and-herzegovina/dayton
19 Previously in the multiethnic Socialist Republic of Bosnia and Herzegovina lived Bosniak Muslims
(44%), as well as Orthodox Serbs (32.5%) and Catholic Croats (17%).
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today and I quote: “unsustainable in the long run”!'. The agreement produced weak
central relations, too much dependence on the international scene. In fact, there are
three different views on this agreement: the first group that advocates that this agree-
ment succeeded in its originally intended goal, which is to end the war (thereby en-
suring stabilization) and to ensure the coexistence of all entities. The second group
argues that the Dayton Accords has completed the original goal, but it is time for
change, and the agreement stands in the way of those changes. The third group is
on the opinion that from the very beginning the agreement is a “bad plan” for BiH,
because it is mostly the embodiment of international forces and their interests, and
not the real needs of BiH.

In fact, this agreement, which ended the war, is for many a role model that
should be applied in other conflict states. For the others, the same agreement is inter-
national (American) mediation that brought only chaos, disorder and frozen (stand
by) war. An imposed agreement, which imposed a constitution that is characterized
as “undesirable”, and thus its legitimacy is questioned.

The changes that are being insisted on now, for many experts and constitution-
alists, also mean constitutional changes. But in what direction will they go? Will the
constitution be an effective tool this time expressing the will of the citizens of BiH?

The Dayton Accords are referred to by many as the Bosnian Constitution-Day-
ton Constitution, because the entire text of the 1995 BiH Constitution is part of this
international instrument. The Constitution is in fact short, a preamble, twelve articles
and several annexes. The first article refers to the whole framework of the constitu-
tional agreement. Article two is reserved for human rights and freedoms. The separa-
tion of powers and competencies and relations between BiH institutions and entities
is concentrated in the third article. The next three articles refer to the institutions of
government (parliament, presidency, Constitutional Court ...). The Central Bank and
the Finance Department are the articles before the transitional, final provisions and
entry into force provisions.

Many authors point out that the negotiations for the signing of this agreement
did not took place face to face, but that the American negotiators coordinated the
parties with a text prepared by them'2. It is even said that the other parties involved in
this negotiation process (the so-called Contract Group - representatives from Russia,
Great Britain, Germany, France and the United States) were “excluded” from the
process, and only briefed on the entire course by the American side. Stakeholders
point to the fact that the agreement was concluded without their real consent, entered
into force with the signing without ratification, which many experts say if there was
a moment of ratification probably Dayton would never have entered into force.

Proof that Dayton really did not achieve its goal, (which is to ensure long-last-
ing peace, coexistence of all entities), is the fact of “advocating” for the so-called
RS-exit. Namely, the call of the new political crisis was the threat of the Bosnian
Serbs with secession from BiH, if the foreign judges do not withdraw from the Con-

' More at: https://balkaninsight.com/2012/05/24/spadijer-dejton-bese-najdobroto-mozno-resenie/?lang
=mk (Accessed on 17.02.2021).

12 Ollers-Frahm,K; Restructuring Bosnia-Herzegovina: A Model with Pit-Falls; Max Planck Yearbook
of United Nations Law, Vol 9, 2005, p. 179-224.
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stitutional Court". For the international actors, that is absolutely unacceptable. But
some Bosnian Serbs politicians accuse the West for controlling Bosnia.

3.1 Bosnia and Herzegovina on the road to the EU

Bosnia and Herzegovina is not yet part of the European Union, although some
neighboring countries have already joined the organization. BiH is a potential EU
member state and is on the “list of countries” for further EU enlargement (see photo
4).

B Current members
Pl Candidate states
Potential candidates

Photo 4: The enlargement of EU

3 Goodbye Bosnia, welcome RS-Exit, Available at: https://www.dw.com/mk/%D0%B7%D0%B1
%D0%BE%D0%B3%D1%83%D0%BC-%D0%B1%D0%BE%D1%81%D0%BD%D0%B0-%D0
%B4%D0%BE%D0%B1%D1%80%D0%B5%D0%B4%D0%BE%D1%98%D0%B4%D0%B5-
%D1%80%D1%81-%D0%B5%D0%B3%D0%B7%D0%B8%D1%82/a-52423798  , Accessed on
12.03.2021

4 Photo is taken from: https://en.wikipedia.org/wiki/Potential _enlargement _of the European Union#/
media/File:European_Union_member states and candidates.svg
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The country is also part of the stabilization and association process. BiH sub-
mitted its initial application in 2016'3!%, because previously it had to implement con-
stitutional reforms and the whole framework of the Dayton Peace Accords. In the
same year, BiH received a questionnaire from the European Commission with over
650 “questions” to complete. But even after three years, Bosnia still has not filled
them all. Many media have published information about how this country is at the
bottom (meaning in terms of meeting the criteria required by the EU) from the oth-
er Balkan countries seeking EU membership'’. The Stabilization and Association
Agreement required Bosnia, to implement the ECtHR judgment in the case of Sejdi¢
and Finci v. Bosnia and Herzegovina'®, in a constitutional amendment, so that the
minority in this country can participate, to be members of the Parliament as well,
without any discrimination. As BiH did not fulfill all the conditions set out in the
agreement in time, a so-called German-British initiative emerged, calling for the
SAA (Stabilization and Association Agreement!®) to enter into force, and then for
Bosnia to fill the other stipulated conditions®.

For many, Bosnia is a state collateral damage from the war of the 1990s (and
part of the disintegration of Yugoslavia) that has yet to recover from its catastroph-
ic consequences. But by comparison, both Croatia and Slovenia were part of the
disintegration of Yugoslavia but are already members of the EU. The problem in
BiH is multidisciplinary. The biggest obstacle is still the constitution, which simply
does not work in reality, it is more of a “dead word on a piece of paper.” The EU so
far gives great support to BiH for entering in the EU family, but still is demanding
reforms in almost all areas of political and legal functioning?'. In other words, BiH
must harmonize the constitution with the European criteria and ensure the normal
functioning of the institutions in order for them to be able to deal appropriate with
the challenges and obligations gven by the EU. Institutions must be reformed to be
able to participate effectively in EU decision-making. Drastic reforms must also be
implemented in the area of judiciary, electoral systems and laws, the fight against
corruption and organized crime ...More efforts must be placed on asylum policy,
migrants and border controls. In terms of economic criteria, the EU seeks to improve

'S Commission Opinion on Bosnia and Herzegovina’s application for membership of the European
Union: Available at: https://ec.europa.eu/neighbourhood-enlargement/sites/near/files/20190529-bos-
nia-and-herzegovina-opinion.pdf ; (Accessed on) 10.03.2021.

¢ Key findings of the Opinion on Bosnia and Herzegovina’s EU membership application and analytical
report, Available at: https://ec.europa.eu/commission/presscorner/detail/en/COUNTRY 19 2778 ;
(Accessed on 10.03.2021).

7Radio Free Europe/Radio Liberty. “Najveca povijesna nepravda: BiH u zadnjem vagonu jugoisto¢nog
vlaka prema EU” ; Available at:  https://www.slobodnaevropa.org/a/andrej-plenkovic-najveca-po-
vijesna-nepravda-bih-u-zadnjem-vagonu-jugoisticnog-vlaka-prema-eu/25463412.html (Accessed on
10.03.2021)

5CASE OF SEJDIC AND FINCI v. BOSNIA AND HERZEGOVINA (Applications nos. 27996/06
and 34836/06) https://hudoc.echr.coe.int/fre#{%22itemid%22:[%22001-96491%22]} Accessed on
10.03.2021.

1 An association agreement is an agreement between the European Union, its member states and a non-
EU country. The purpose of the agreement is to create a framework for cooperation between them.

2 EU-Bosnia And Herzegovina Stabilization And Association Agreement In Force, Available at: https://
web.archive.org/web/20170921135709/http://www.rttnews.com/2506056/eu-bosnia-and-herzegovi-
na-stabilization-and-association-agreement-in-force.aspx?type=gn ; Accessed on 10.03.2021

21 Key findings of the Opinion on Bosnia and Herzegovina’s EU membership application and analytical
report: https://ec.europa.eu/commission/presscorner/detail/en/COUNTRY 19 2778
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macroeconomics, transparency in the public sector, improving the business environ-
ment.

4. Cyprus Constitution and the report of Galo Plaza

Cyprus is a country facing constant rivalry between Greek Cypriots and Turk-
ish Cypriots. The 1960 constitution has been revised several times, but despite all
efforts and involvement on the international stage (UN blue helmets), it has failed
to drastically improve the tense situation. But first let’s have a brief overlook and a
summary of the situation in Cyprus. This constitution, it is an enacted Constitution
of Cyprus, which derives its basis from the Zurich-London Agreement* (further
“enriched” by the Treaty of Establishment* and the Treaty of Guarantee?*). Although
the Turks were a minority of about 18%, the constitution provided for their involve-
ment in parliament, the government and the police. The independent Cypriot state
had a Greek President and a Turkish Vice President. Executive power composed of
Greek Cypriots and Turkish Cypriots, elected by their communities, with veto pow-
er. Meanwhile, the status of other minorities in Cyprus is also interesting. Only the
Armenian, Maronite and Roman Catholic groups (also known as the Latin group)
are recognized, and were forced to speak for one side or the other (whether they be-
long to the Greek or Turkish group). All these minorities declared themselves for the
Christian (Greek) community. Expressing themselves in this way, these groups were
given the opportunity to vote for a Greek president and Greek MPs.

However, these solutions were unsustainable on a long term for the Greek
side, which offered 13 points of reconstruction, which primarily referred to the con-
stitutional changes. After a series of vicissitudes and involvement on the internation-
al stage, the seats of the Turkish Cypriots in the House remained empty. Riots broke
out between the Turks and the Greeks. EOKA?® also intervened, as the police were
unblocked and Cyprus did not have its own army. That is why the United Kingdom
joined the peace negotiations.

Despite the fact that all expected that the situation will be kept under control
a coup took place in Greece, and the Greek junta come to power. With the help of
this government in 1974, a coup took place in Cyprus as well (similar to the one in
Greece), which ousted President Makarios and brought EOKA B?¢ to power.

In response, Turkey invaded the island (1974), occupying about 37% of Cy-
prus. That same year, Turkey demand establishing a federal state in which they
would occupy 34% of the territory.

22 The Zurich-London Agreement on the Cyprus Question is available at: https://www.embargoed.org/
wp-content/uploads/2018/02/1959 London_and Zurich -Agreements.pdf ; Accessed on 23.02.2021.
2 Treaty of Esteblishment, Available at: https://www.mfa.gr/images/docs/kypriako/treaty of establish-
ment.pdf ; Accessed on 23.02.2021

2 Treaty Guarantee, Available at: https:/peacemaker.un.org/sites/peacemaker.un.org/files/CY %20
GR%20TR_600816_Treaty%200f%20Guarantee.pdf ; Accessed on 23.02.2021

» EOKA - Ethniki Organosis Kyprion Agoniston (National Organisation of Cypriot Fighters’), was
a Greek-Cypriot National Organization, that fought for Cyprus union with Greece and for ending the
British presence in Cyprus.

¥EOKA - B was a Greek Cypriot paramilitary organisation formed in 1971 by General Georgios
Grivas. It followed an ultra right-wing nationalistic ideology (anti-turkisg sentiment) .One of the mail
goals of the organization was achieving the Enosis (union) of Cyprus with Greece.
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Without waiting for the answers of their demands, Turkey made a second
invasion that ended with the conquest of 37% of the Cypriot territory. The Turks ex-
pelled more than 200,000 Greeks of the conquered territories. All this led to another
political coup, with which Makarios (who had previously fled to London) returned
to power in Cyprus.

The war ended, leaving the island divided by a “green line” into Turkish and
Greek parts (it has remained like that to this day). - That line passes through Nicosia,
dividing the capital into two parts. The green line is under UN control (see picture
5), and in some places it is wide up to 10 km.

In 1974 Cyprus was de facto divided when the Turkish army occupied the
northern part of the island, declaring after several years (in 1983) the independence
and existence of the Turkish Republic of Northern Cyprus.

*According to the Demographic Report of the Statistical Service of the Re-
public of Cyprus (2011)?” , Greek Cypriots number 71.8%, and Turkish Cypriots
make up 9.5% of the population.

United Nations-administered buffer zone

. United Kingdom Sovereign Base Areas

Dhekelia

Area north of buffer zone
administered by Turkish Cypriots

Area south of buffer zone
administered by Greek Cypriots

Photo 5: Control of the island by different parties, super-imposed upon the
claimed administrative boundaries of the Republic of Cyprus®,.

This is a brief overture to the influential political situation in Cyprus and to the
type of constitution adopted in 1960. In fact, this is the only constitution of Cyprus®

27 Demographic Report of the Statistical Service of the Republic of Cyprus: https://www.mof.gov.cy/
mof/cystat/statistics.nsf/census-2011_cystat_en/census-2011_cystat en?OpenDocument ; Accessed
on 23.02.2021

% Photo: https://en.wikipedia.org/wiki/Cyprus_dispute#/media/File:Cyprus_districts_named.
png

2 Cyprus constitution (1960), Available at: https://www.presidency.gov.cy/presidency/presidency.nsf/
all/1003AEDDS83EED9C7C225756F0023C6AD/$file/CY _Constitution.pdf?openelement ; Accessed
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since then. It has been modified and changed fifteen times. In 1963, the Constitu-
tion collapsed due to the escalation of relations between the Greek Cypriots and the
Turkish Cypriots, which resulted in the withdrawal of the Turkish Cypriots from the
government, which was taken over by the Greek Cypriots. Then President Makar-
ios® proposed 13 constitutional changes that reduce the privileges of the Turkish
Cypriots. Normally, these proposals were rejected by the Turkish side, but despite
that, they were unilaterally implemented by the Greek side.

For many experts in this field, The Cyprus constitution is not effective. Even
high stands persons involved in this problem, admit that. For example, the report
of Gallo Plaza’!, the UN mediator for Cyprus, speaks about all the vicissitudes in
Cyprus. In part of his report 2, stands: “Outlining the Greek Cypriot side’s posi-
tions, Plaza mentions that for Greek Cypriots the Constitution suffered from many
fundamental defects, since it did not emanate from the free will of the people but was
imposed upon them by virtue of the Zurich and London Agreements. One of its major
defects was that its provisions promoted «political, communal segregationy, and that
its basic articles could not be amended. (para 65)”

4.1. Cyprus and the EU accession

Cyprus, on the other hand, is again an interesting example of elaboration.
Namely, in 2004 Cyprus became part of the EU, but in the same time, EU does not
recognize the self-proclaimed Turkish Republic of Northern Cyprus*. That is be-
cause, the EU and all other member states recognize Cyprus as an EU member state,
which is the only legitimate holder of power throughout the island. Although Cyprus
de facto controls only the southern part of the island, while the northern part is under
Turkish rule. But Northern Cyprus is also de jure part of the EU, because de jure is
part of Cyprus. Cyprus’ entry into the EU applied to the whole island. EU accession
talks were conducted only with the government of the Republic of Cyprus, although
a delegation of Turkish Cypriots was invited to attend the talks**. That offer was re-
jected by the Turkish side. In 2003, with the adoption of The Treaty of Accession®,
the Cyprus Protocol was adopted, according to which EU legislation (acquis) will

on 23.02.2021

30 Makarios III was a Cypriot priest and politician, the first president of Cyprus (1960-1977).

1 Galo Lincoln Plaza Lasso de la Vega was an Ecuadorian statesman who served as President of
Ecuador from 1948 to 1952 and Secretary General of the Organization of American States. He also held
a number of diplomatic posts for the United Nations. He was a mediator in the conflicts in Lebanon
(1958), the Congo (1960) and Cyprus (1964—1965).

32 See more at: Galo Plaza Report (1965) Summary, Available at: https://www.pio.gov.cy/assets/pdf/
cyproblem/Galo%20Plaza%20Report%20(Sum).pdf , Accessed on 12.03.2021

33 “The social and economic impact of EU membership on northern Cyprus”, Diez, Thomas (2002). The
European Union and the Cyprus Conflict: Modern Conflict, Postmodern Union. Manchester University
Press. page. 187. ISBN 0719060796.

3 See more at: Turkey and the problem of the recognition of Cyprus ; European Parliament, Policy
department;  Available  at:  https://www.europarl.europa.eu/meetdocs/2004 2009/documents/
nt/553/553930/553930en.pdf ; Accessed on 12.03.2021.

* The Treaty of Accession (2003), is an agreement between EU member states and ten countries
((Czech Republic, Estonia, Cyprus, Latvia, Lithuania, Hungary, Malta, Poland, Slovenia, Slovakia).
The agreement was referring for their accession to the union.
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not be applied to those territories over which Cyprus has no effective control*. The
arguments of the Turkish side refer and call on to the Treaty of Guarantee and the
constitution of Cyprus, according to which Cyprus must not be allowed membership
in any organization of which Greece and Turkey are not members. According to
experts, this is absolutely unacceptable, first because it comes from the Turkish side
that invaded the island and occupied 37% of its territory*’.

5. The Ohrid Framework Agreement and Republic of Macedonia

The Ohrid Framework Agreement®® is still the controversial agreement for
which the debates and controversies do not stop. Signed in 2001, by Boris Trajkovski
(then President of the Republic of Macedonia), Ljupco Georgievski (President of
VMRO-DPMNE), Branko Crvenkovski (President of SDSM), Imer Imeri (President
of PDP) and Arben Xhaferi (President of DPA). The guarantors and signatories of
the agreement from the international community are also the special representatives
of the negotiations: Francois Leotard, EU representative and James Pardew, US rep-
resentative.

An agreement that ended armed conflicts between the Macedonian Security
Forces and the paramilitary NLA-Albanian National Liberation Army.

Placed like this it sounds like an agreement that is quite solid, it ends a bloody
conflict, puts an end to the disagreements, promotes a multiethnic character of the
state .... But what actually foresaw the agreement, which consists of ten points and
three annexes: Annex A-Constitutional Amendments, Annex B-Legislative Amend-
ments, Annex C-Implementation and Confidence Building Measures?

Actually, we are talking about an ambivalent agreement: on the one hand an
international agreement, on the other hand an agreement of an internal nature®. This
is an international agreement thanks to the fact that it was signed by the Macedonian
side (the two largest Macedonian and the two largest Albanian parties) and the EU
and the US (as facilitators). However, we say that at the same time the agreement
can be treated as an agreement of internal character because it is, among other things,
signed by persons who do not have the right to sign international agreements (lead-
ers of the four political parties). Analogously, this is why the agreement should be
treated as an internal act, for the end of the armed conflict. Because in order to be
characterized as an international agreement, all the other parameters (that need to be
accomplished in order to label a piece of paper as an international agreement) should
be observed.

The illusory and contradictory nature of the agreement continues in the other
segments. Briefly, we will mention some of the notorious (and illusory) facts about
this agreement. Namely, in Macedonia, the international agreements are ratified by
the Assembly, and in this case the Assembly did not ratify the Ohrid Framework

% See more at: https://europa.eu/european-union/about-eu/countries/member-countries/cyprus_en
Accessed on 12.03.2021.

37 See more at: THE CYPRUS ISSUE; Available at: http://www.hri.org/MFA/foreign/bilateral/cyprus.
htm , Accessed on 12.03.2021.

38 The Ohrid Framework agreement available at: https://www.pravdiko.mk/wp-content/uploads/2013/11/
ramkoven_dogovor-3.pdf , Accessed on 13.03.2021.

3 See more at: Skarik,S; Ustavno pravo-osmo izdanie, Kultura, page 738
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Agreement. Therefore, it should not be interpreted as part of the internal legal order
of Macedonia. On the other hand, there was an initiative submitted to the Consti-
tutional Court to assess the constitutionality of this agreement, which made major
changes to the Constitution. But the Constitutional Court rejected the initiative, ar-
guing that it was not an act that could be evaluated. In defense of its position, the
Constitutional Court also refers to the Law on Concluding, Ratification and Exe-
cution of International Agreements*. According to Article 2 of the Law on Con-
cluding, Ratification and Execution of International Agreements, “an international
agreement within the meaning of this Law is considered an agreement that the Re-
public of Macedonia will conclude in writing with one or more countries or with an
international organization, which establish rights and obligations for the state, in
accordance with the Constitution of the Republic of Macedonia and international
law, regardless of whether it is contained in one or more interrelated documents.
According to paragraph 2 of this article, the acts concluded by authorized bodies in
the Republic of Macedonia for execution of concluded international agreements, are
not considered as international agreements and they do not undertake new obliga-
tions for the state.” ”

“Starting from the fact that the Framework Agreement is conducted under
the auspices of the President of the Republic of Macedonia and in that capacity was
signed by the President, that the Framework Agreement was signed by four leaders
of political parties, as well as the fact that representatives of the European Union
and the United States signed the act as witnesses, it follows that the Framework
Agreement is a political act of the leaders of the largest political parties in the coun-
try for getting out of the crisis. Hence, the Framework Agreement is not a legal act
that can be subject to constitutional review, given the jurisdiction of the Constitu-
tional Court determined in Article 110 of the Constitution.. **”

Also, the Ohrid Framework Agreement was concluded in English (not in Mac-
edonian), for which there were pleanty of reactions from the Macedonian Language
Council of the Republic of Macedonia, who did not accept the agreement as a valid
document, because it was drafted and signed in another language®.

All these irregularities, contradictions, dubious circumstances - only confirm
the thesis of the external imposed character of the Ohrid Agreement, which amended
and changed the Macedonian constitution in an enormous part. In addition to this, |
quote: “The first draft of that agreement was brought by the American ambassador
to our President and he said: We talked about these documents in America - take it
or leave it. This must be done or you will have a civil war. Boris Trajkovski declared
that document as his plan the next day.**”

4 Law on Concluding, Ratification and Execution of International Agreements; Available at: https://
www.pravdiko.mk/wp-content/uploads/2013/11/Zakon-za-skluchuvan-e-ratifikatsija-i-izvrshuvan-e-
na-megunarodni-dogovori-22-01-1998 .pdf

I Article 2 of the Law on Concluding, Ratification and Execution of International Agreements.

2 The decision of the Constitutional Court to reject the initiative to initiate a procedure for assessing
the constitutionality of the Framework Agreement of 13 August 2001. Available at: http://ustavensud.
mk/?p=7976

4 Skarik,S; Ustavno pravo; 8 izdanie; Kultura, page 738.

4 Kiro Gligorov; Ohridska senka ;NIN,2005,page55

4 Skarik,S; Ustavno parvo, 8 izdanie, Kultura, page 738
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In fact, with this agreement, in practice there has been implementation of acts
that can be said to be of dubious legality and legal debatability. First, this agreement
allowed the preamble of the Macedonian constitution to be changed with amend-
ment, which is almost a sui generis procedure, because it is not a practice to change
the preamble with an amendment, but most often with a change of the whole consti-
tution. The other changes of these agreement were implemented thanks to the fifteen
constitutional amendments IV-XVIII.

What actually changed this agreement? First of all, the constitutive element:
By amending the preamble of the Constitution, it was determined that the constit-
uents of the Republic of Macedonia are the citizens of the Republic of Macedonia,
the Macedonian people, as well as the citizens living on its borders, who are part of
the Albanian people, the Turkish people, the Vlachs , the Roma people, the Bosniak
people and others ...** ”. As prof. Galeva point, I quote “this change emphasizes the
civic principle, which is still ethnically colored and distinguishes between people
and parts of other nations living on the territory, which alludes that Macedonia is
not home country to these parts of nations.*””” The reason for the dissatisfaction from
the Albanian side was the fact that the Constitution of SRM from 1974 provided the
constitutive element of the Albanian and Turkish nationality, while the Constitution
of the Republic of Macedonia from 1991 spoke about the Macedonian people as a
constituent people of RM.

-Other constitutional changes refer to larger representation of Albanians in
state institutions and bodies. According to some authors, these demands were under-
standable given the fact that in the 1990s the percentage of Albanians in state insti-
tutions was very low. However, on the other hand, the fact that an enormous part of
the job seekers are semi-qualified was (and still is) ignored. Most of them are without
higher education. So how can these people be employed in the public sector? The
Ohrid Agreement drastically increased the number of Albanians employed in state
institutions, which went to extremes, because many of the employees were unquali-
fied and with inappropiete education for the position. This caused the emergence of
so-called “phantom jobs” - employees figure on paper and get paid, but do not show
up for work. The emphasis was on quantity and not on quality staff.

-Furthermore, in the series of changes brought by the Ohrid Agreement are the
requirements for the use of the Albanian language in higher education. Namely, in
the Republic of Macedonia, teaching in higher education institutions was conducted
in Macedonian language (while teaching in one’s own language was guaranteed in
primary and secondary education). However, in 1995 an Albanian-language univer-
sity was opened illegally in Mala Recica. Although declared illegal, it continued to
operate. In 2001, the South East European University was opened in Tetovo (where
you can study in Macedonian, Albanian and English).

Regarding to the use of the language of non-majority communities, I would
like to add that with the adoption of the Law on the Use of Language spoken by at
least 20% of the citizens in the Republic of Macedonia and in the local self-govern-

* Macedonian Constitution: Amandment I'V, Available at: https://www.sobranie.mk/content/Odluki%20
USTAV/UstavSRSM.pdf (Accessed on 26.02.2021).
47 Galeva,J; Ustavnite prava na nemnozinskite zaednici vo RSM I nivnata primena vo praksa.
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ment units*, in the municipalities where 20% of the population speaks another lan-
guage, the official language in those municipalities besides the Macedonian is also
that language (that is spoken by the minority). However, what is interesting is that
the websites of some of those municipalities do not have any data in Macedonian,
but only in Albanian language*’, which is an absolute illusion, given the fact that
these are municipalities located in Macedonia, and there is not a singal word of text

writen in Macedonian language 77?

- The last point I will address in relation to the pressures and demands of the Al-
banian people, which have been implemented in the framework agreement, are
the demands for the use of flags and the change of election models. With the Law
on the Use of the Flags of the Communities in the Republic of Macedonia, the
communities have the right to use their flag. However, the flag of the Republic
of Macedonia stands out with the other flags and must be one third bigger than
the other flags. But what happens during the actual implementation of these le-
gal provisions? In Kicevo in 2013, the Albanian flag with the same dimensions
as the state flag was flown illegally>’. In Ohrid, during the Easter holidays, an
Albanian flag was flown at Samoil Fortress, for which procedure sanctions were
announced’' ...

- The Badinter rule is also a product of the framework agreement. For many this
is a proper political decision-making and respect for democracy, for others an
instrument of conditioning, veto and political pressure. The same applies in
Amendment X, which states: “For laws that directly affect culture, the use of
languages, education, personal documents and the use of symbols, the Assembly
decides by a majority vote of the MPs present, with a majority vote of those pres-
ent MPs belonging to non-majority communities in the Republic of Macedonia.
Disputes over the application of this provision are resolved by the Committee on
Inter-Community Relations.>®”. Here, too, can be found numerous examples of
non-compliance with this rule®.

In fact, in these few pages of text we tried to capture the true picture of the
situation before and after the Ohrid Framework Agreement. Realistically, even be-
fore this agreement, the position of the non-majority communities in Macedonia
was good. Some of the requirements in the Ohrid Agreement were understandable,
some were moving to extremes ... However, after the implementation of the series
of requirements and the constitutional and legal changes, a number of abuses of the
provisions of the agreement are recorded in practice (mostly by the Albanian side).
This agreement may have ended the armed conflict in 2001, but it certainly did not
make a drastic change in the tense relationship that exists today. This agreement

* Law on the Use of Language Spoken by at Least 20% of the Citizens in the Republic of Macedonia
and in the Units of Local Self-Government, Official Gazette no.101

4 See more at: https://www.mkd.mk/makedonija/politika/ne-samo-shto-vekje-imame-dvojazich-
nost-tuku-i-ednojazichnost-na-albanski (Accessed on 26.02.2021).

30 See more at: https://al on.mk/macedonia/albansko-zname-od-shest-metri-se-vee-vo-k/ (Accessed on:
04.03.2021)

51 See more at: https://www.pravdiko.mk/boshnakovski-zakonot-za-znamina-mora-da-se-pochitu-
va-prekrshuvaneto-se-sanktsionira/ (Accessed on 26.02.2021).

2 Amendment 10 of the Constitution of the Republic of Macedonia, which replaces Art. 69.

33 More about this irregularities see at: Galeva, J; Constitutional rights of the non-majority communities
in the Republic of North Macedonia and their application in practice; page 10-11.
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change the Macedonian Constitution in an enormous part, it made huge changes in
the Macedonian laws and in the society in general. I will finish this part of the paper
by saying that this “imposed agreement” and his imposed effects on the constitution,
produced more problems than solutions.

6.1 Macedonia on the road to the EU

Macedonia submitted its EU membership in 2004. One year later, the country
was granted a candidate status®*. Although the European Council notes the efforts
that the country is making to improve (such as the implementation of the Ohrid
Agreement, fullfilling the Copenhagen criteria ...), it is obvious that Macedonia still
can not join the EU. Some experts and analysts in this field say that some of the
reasons are seen at the lack of rule of law, legal uncertainty, necessary reforms in
the judiciary and judicial bodies, (inconsistency) of constitutional provisions and the
approach to their frequent change.

The conditions for membership®®, among others, refer to: harmonization with
European standards and rules, to obtain the consent of the European institutions and
member states, to obtain the consent of the citizens of the country aspiring to join the
union (expressed by consent in national parliaments or through referendum). Mace-
donia as a country is making huge efforts to implement all the remarks made so far.
However, reforms in the judiciary continue to be a black mark on the whole society.
Crime, corruption, economic instability ... these are still obvious problems in the
most important social pillars. The stability of the institutions that should guarantee
democracy, rule of law, protection of minorities, protection of human rights, are still
in the risk zone in Macedonia.

On the other hand, Macedonia conducted a referendum to change its name>*
and join the EU? But the referendum question®’, according to the author is very
debatable and ambiguous. Namely, the the referendum question was: “Are you
in favor of EU and NATO membership by supporting the agreement between the
Republic of Macedonia and the Republic of Grecee?” Citizens may be in favor of
EU and NATO membership, but not through the above mention agreement, not by
changing the state name. For some of the expert public, this was a message from the
Macedonian side that indicates its good intentions to end the dispute with Greece
and improve neighborly relations. For other analysts, this could be described as an
extreme political fiasco and a “sale of the state.” Will Macedonia be the one that will
take radical steps and changes in any disagreement with a certain country? Wasn’t
Macedonia a country that in the 90s, passed a constitutional amendment®®, due to
the disagreements with Greece? So far, the biggest problem for the EU membership

3 See more at: https://www.consilium.europa.eu/en/policies/enlargement/republic-north-macedonia/
(Accessed on: 10.03.2021)

5 See more at: European Neighbourhood Policy And Enlargement Negotiations-Conditions for mem-
bership, Available at: https://ec.europa.eu/neighbourhood-enlargement/policy/conditions-member-
ship_en; (Accessed on: 10.03.2021)

¢ The change of the name is a result of long-standing tensions between Macedonia and Greece.

7 See more at : https://www.dw.com/mk/%D1%80%D0%B5%D1%84%D0%B5%D1%80%D0%B
5%D0%BD%D0%B4%D1%83%D0%BC-%D0%BD%D0%B0-30-%D1%81%D0%B5%D0%B-
F%D1%82%D0%B5%D0%BC%D0%B2%D1%80%D0%B8/a-44886678 ; Accessed on 10.03.2021.
8 See amendments 1 and 2 in the Constitution of Macedonia from 1991.
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has been the veto and the problem with Greece, and the long disagreement for the
state name. Now that this has allegedly been resolved (in 2019), and when everyone
expects that there are no longer crucial reasons that would hinder Macedonia’s path
to the EU, the problem with Bulgaria has emerged”. Namely, now the Bulgarian
side does not recognize the Macedonian language and nation as separate, but as part
of the Bulgarian. In 2017, the two countries signed a friendship agreement, setting
up joint commissions to resolve allegedly controversial historical and educational
issues. But Bulgaria has said it will block Macedonia’s path to the EU if Macedonia
does not fulfill some 20 of their demands®.

For the Western Balkan countries, in addition to the Copenhagen criteria, ad-
ditional conditions for EU membership are set in the so-called ‘Stabilization and
Association process’, which is expected to achieve regional cooperation and good
neighborly relations®'.

In fact, if we approach the answers to the previously asked questions in the
paper, we will note that there are no unified answers. There is a theoretical diversity
in the answers given to each question by different experts. For some, the need for ex-
ternal interventions is seen as peace interventions, which aim to help and calm down
the conflict situations. As an argument in support, they point out the fact that without
it, the armed situation in the countries would certainly continue, they could even
escalate far more. Thanks to their involvement, international standards have been
accepted in terms of implementation of human rights and freedoms, rule of law, legal
certainty ... which helped to crystallize the “normal” constitution in these countries.

On the other hand we have the facts that speak of the failure of some peace-
keeping missions and attempts to help by the international scene. One million small
cases in practice - Cambodia, Namibia, BiH, Cyprus, Kosovo ... Where did the help
from abroad fail here? Or was it a mask for implementing someone’s political game?
Pre-conceived scenarios, which were produced in a given time. The puzzle of the
imposed agreements - and thus the imposed constitutions - continues. Everything
that happens is a piece of the puzzle that fits perfectly. Only the whole mosaic can
rarely be seen ... The imposed constitutions for many are a pale picture of the past,
for others a hidden reality in modern constitutionalism.

Here we would like to refer to the fact that the countries elaborated so far are
not members of the European Union (except the case with Cyprus). So here is the
question whether some of the reasons for that are related to constitutional and legal
relations in the countries? Does the existence of imposed constitutions “block the
entry” of these countries to European integration? For these questions there are sev-
eral divided opinions and views, but if we look at the statistics, we will notice that
almost all the countries where there was external involvement, are countries that do

% See more at: How to advance a European solution to Bulgaria’s and North Macedonia’s dispute,
Available at: https:/ecfr.eu/article/how-to-advance-a-european-solution-to-bulgarias-and-north-mace-
donias-dispute/ , Accessed on 12.03.2021.

% See more at: Foreign Minister Zaharieva: Bulgaria Cannot Approve EU Negotiating Framework
with North Macedonia, Available at: https://www.novinite.com/articles/206579/Foreign+Minister+
Zaharieva%3A-+Bulgaria+Cannot+Approve+EU+Negotiating+Framework+with+North+Macedonia,
Accessed on 12.03.2021

¢ COMMISSION STAFF WORKING DOCUMENT North Macedonia 2020 Report; Available at:
https://ec.europa.eu/neighbourhood-enlargement/sites/near/files/north_macedonia_report 2020.pdf,
Accessed on 12.03.2021
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not have a memebership in the larger and more important regional and international
organizations. Does this indicate that these types of countries have to create, a con-
stitution that meets the social and the real needs of the citizens, and after that they
can hope for membership in an eminent organization? That that will be the time they
get to be treated as normal, and will not be refered as a sui generis state?

7. Instead of a conclusion

Through the work of this paper (which is intended to be part of the further
preparation of the author’s doctoral dissertation) we want to show the theoretical
picture of the creation of constitutions. In fact, here lies the basic goal that is expect-
ed to be achieved, and that is the expansion of theoretical, scientific and research
knowledge for the creation of constitutions, especially in countries with post-conflict
background, unstable social constellations, transitional problems ...

Systematizing the basic data that science knows until today, legal, political,
historical, we try to study the entire process of creating these constitutions, but also
what is important, to capture the impact that foreign actors can implement. What are
the reasons or motives for which the countries themselves allow the entry of “ex-
ternal expertise”. Especially having in mind the fact that the constitution should be
embodiment to the people, is for the people and is an expression of their will. That
is why the illusion follows (which we will try to answer during the writing of the
dissertation), why foreign “solutions” are being accepted for our (domestic) ques-
tions? Why can’t we create and find adequate solutions ourselves? Can’t we or are
we forced to accept someone’s political game?

The lack of data on this topic and the standard “justifications” for the neces-
sary need of external influences (because naimly post conflict states are not ready to
face the challenge of creating a stable constitution on their own), will serve as a basis
for establishing research, which during the completion of the picture of the imposed
constitutions will be further developed and further explained.

We will try to make this paper (and the further dissertation) an enrichment in
the relatively new field of constitutional engineering. To give new light to the so-
called (slightly forgotten) octarian constitutions. Are they an expression of “we the
people” or “we / they the international community”? The real value of the work will
be achieved when with all the theoretical foreknowledge we will address the ques-
tion of who has the last word in constituting the highest act in the country, especially
in post-conflict countries.

During the research and writing of the dissertation we will come to the conclu-
sion whether the post-conflict constitutions are an expression of the people’s will or
an instrument under internal and / or external pressure. If the result is the second op-
tion, and if it turns out that there are more negative than positive consequences, then
all the solutions that could be applied in the future and all the solutions that can give
a significant improvement to this unique, complex legal problem will be considered.

In fact, this constitutional phenomenon (if we can called it that way) existed
in the past, it is not just a modern, today’s creation. However, the way of getting in-
volved today may be more implicit but with far deeper consequences.
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In fact, what often araises interest in expert circles is whether the problem
with the imposed constitutions is typical only for the so-called divided societies.
Within a country, such divisions are found on different bases: religion, language,
race ... Due to this diversity, it is much more difficult to reach an agreement on the
functioning of the most important state bodies, and not even to mention the process
of adopting the constitution. That is why in these plural societies consensual democ-
racy begins to be applied, so that minority groups can also have the right to choose.
But the real question is whether states with internal divisions are a “suitable ground”
for political manipulation, or do they really need external expertise to learn the com-
mon language of coexistence? The states we elaborate in the paper are states that can
be included in the group of divided societies, in which there were armed conflicts
and military situations. There are three entities in BiH - Serbs, Bosnians and Croats.
Tensions in Cyprus between Greek Cypriots and Turkish Cypriots. In Macedonia,
the disagreements between Macedonians and Albanians ... That is why the question
is did the external (imposed) solutions resolved and calmed the tensions that existed
before? Although there is a multidisciplinary approach to every problem and it de-
pends on which aspect things are perceived, I would still say that there is no room
for too much discussion here. Namely, neither the Dayton Agreement solved the
real problems in Bosnia, nor the imposed Cypriot constitution calmed the tensions
on both sides (which even later led to invasion and the declaration of Northern Cy-
prus), nor was the Ohrid Framework Agreement a proper, legal, solution on the soil
of Macedonia. Then the mystery remains why we had the adoption of this kind of
agreements and constitutions, which did not have a good result? This question is fol-
lowed by a series of answers for which there are rarely facts that will confirm them.
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tipexaner bopey 3a UCAPABHOCTI HA UPABOIIO

Amicus fidus rarus est.

IIpoaor

[IpaBoTo e Boija 3a mpasa U3pazeHa HU3 BepOaTHU HCKa3U KOUIITO 00jaByBa-
aT MPUHYIHH OIIITH IPaBHJIa 32 OJHECYBAHETO HA MIOSUHENOT. THe ce BP3HO TKH-
BO Ha OMILUTECTBEHATA 3a€JHUIIA, KOH KOja MOCAMHEIOT MPUCTAIMI U3JIETYBajKH O
,,[IPAPOIHATa COCTOj0a", M CO37aBajKN TO MIPABHHUOT CBET MCTKACH OJ allCOMYTHUTE
UAeU ¥ BPeIHOCTH Ha cio0ojaTa, MpaBiaTa, YOBEKOBOTO JOCTOMHCTBO M MPUPOI-
HU Tpasa. 3aJi IPaBHUOT 300p CTOM J1adOKa CMHCIIA IITO TO MPaBu 0OBP3yBayKH,
MOBp3aHa cO NCKOHCKH 1enu. ,,Kou ce tue nenmu? MupHO yKHuBame Ha cinobonara u
€IHAKBOCTA; Glageerbe Ha OHAd 6e4Ha Upasgd, YUUWIO 3aKOHU ce 3auuuany He Ha
mepmep U KameH, WyKy 60 cpyaiia Ha cuiile lefe, gypu u Ha poboiu Koj Tu 3a60pasun
U Ha WupaHunoil Koj tu otmgpaua... (Kyp3uBoT e Moj). Cakame, co eneH 300p, 1a ce
WCTIOJIHAT PUPOIHUTE JKEJIOH, J]a Ce OCTBAPH CYIOMHATA HA XyMaHOCT, Ja CE YBaxKar
BeTyBamara Ha (puio3odujara u ga ce 0cI000IU MPOBUASHUETO O] JONTOTpajHaTa
BJIACT Ha KpUMHHAJIOT U THpaHHjaTa... JleMokpaTHjara e ap)asa BO KOja CyBepCHH-
Te rparaHy, BOJCHH O] 3aKOHUTE IITO CAMUTE TH yCBOEJe, IpaBaT 3a cede ce mTo
e 100po, a MpeKy HUBHHUTE MPETCTABHULM CE IITO THE HE MOXE J1a 'O Hampasar 3a
cebecu...” (U3Bemraj Ha Pobeciijep 3a Hadenata Ha JaBHHOT MOpaj, TOJHECEH BO
¢pannyckuor [Tapnament Ha 5 depyapu 1794 roguna, B. Robespierre (1794), 2).

Ho xaxo 1mTo 300pOoT BOOMINTO CTaHyBa ¢ MOBEKE JIMT BO HAIIIEBO BpeMe Ha
TpeBOKHA U 0€300SHpHa TPKa 110 MaTepHjaTHU J0oOpa KOjallTo He U30Mpa CpeIcTBa,
HUTY BHMMaBa Ha JTyXOBHUTE BPEIHOCTH, TaKa M IIPABHUOT 300D ja ryOu cBOjaTa MOK
Ha npudakame Ha MPABHUTE MTOBEION KaKO paFioHaIeH U CII000ACH H300p Ha Toe-
nuHenoT. Toa e Bo [utaboka CIipOTHBHOCT CO camara MPHpOoAa Ha MPaBOTO, YHMjallITo
IPUMEHa Ce OCTBapyBa BO HAJTOJIEM JIEN 10 aBTOMATH3aM: CEKOj, MM 0apeM CeKoj

*AkasieMuk, MakeJIOHCKa akaJemMuja Ha Haykute U ymetHoctute (MAHY).
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pa3yMeH, I0 MPaBUIIO M MOYUTYBA MPABHUTE 3a0paHu U IPABHUTE HAJIO3H, aKO CTa-
HyBa 300D 3a HCIIPAaBEH 3aKOH KOj 1 CITy’KH Ha TpaB/iaTa, a He Ha HeIIPaBOTO U CHJIaTa.

Brageemero Ha MpaBoOTO € BiaJleekhe HA BUCTUHCKOTO 3HAYCHE HA IIPABHUOT
300p, U3BEICH Of HjejaTa Ha cji000/a, Mpas/ia, YOBEKOBOTO JOCTOMHCTBO U IPHU-
ponHu TpaBa. 3a TakBOTO c(hakame Ha KOBaHHUIIATA ,,BIIa/IeCHE Ha TIPABOTO " CyM ce
ApiKeJI BO OAHOC Ha CUTC MpaBHU MPONMUCU U HUBHU KOMCHTApH, ITITaBHO OJ Ka3HC-
HOTIpaBHATa 00JIACT, KOM CyM TH IMOJATOTBYBAJI CEKOTAIl CO TOJIeM CTpaB 3a Ja He ja
H3HEBepaM HeroBara BHCTHHCKA CMHCIAa BO pa30MpameTO U TOJKYBambEeTO Ha He-
KOj MCKa3 M Jia CO3/1aJiaM IIPOCTOP HEKOj, KOj € Ha/JISKEH Jla UM CYJId Ha JIPYTHTE,
CBOjaTa OJUTyKa Jia ja 3aCHOBA BP3 TAKBO TOJKYBame. A 0COOCHO CYM Ce TUIAIIeN O
HEHCIIPaBEH, OIHOCHO HEMpPaBe/IeH 3aKOH, KOJIITO CO HUKAKBO TOJIKYBAaHkE HE MOXKE
Jla UCTIpaBH, M 3a KOj MOpa Jia My Cce TIperopada Ha CeKoj pa3yMeH Cynuja na ogoue
Jia TO IPUMEHH, BO Mepara BO KOja My € IPaBHO JOMYIITEHO TOA.

TTo3naBam MHOFy IIpaBHUIM KOH, 3a KaJl, HC ' MOYUTYyBaaT BAKBUTEC YKaXy-
Bama, CO TOa I/I3pa3yBa]KI/I JUTabOKO Hepa3Oupame 3a CaMOTO MPABO KaKO aBTOMOCTH-
YeH CHUCTEM YMjalliTo IJIaBHA CHJIA € IPAaBHUOT 300p, MOIMPaBO HEroBara BPeAHOCHA
CMHMCJIa, a He MPUHYATA [ITO CTOM 3aJ1 HEero. 3aroa Toa ce IeUHUpa U KaKo ,,yMeT-
HOCT Ha ja3uKOT“, Koja 10 nepdekuuja ro u3BenyBa TBpACHETO Ha Builiienwitiajn
¢geKa 3HAYeHETO Ha HEKOj 300p € HAYMHOT Ha HEeroBara ymoTpeda: 3aKOHOT Mopa
na Ouze jaceH W MpeLH3eH, a HETOBOTO MCIPAaBHO TOJKYBambe Ja OHMIe Bp3aHO 3a
HEeroBaTa CMHCJIA W IIeJ, TPENoJpPe/ICHH OJ] MpaBara Kako ujeja BOIWIIKA Ha mpa-
BoTO. be3 TakBa Bp3aHOCT Ha 300pOT 3a HETOBHOT KOPEH ,,3alUIIIaH BO Cpliara Ha
cuTe Jiyre™ ce ryOu cMUCIiaTa Ha ja3UYHUOT COCTaB HApPEUeH ,,3aKOH", KOJIITO €TH-
MOJIOIIKH, CIIOpe]l MEHe, yIaTyBa Ha ,,3aK0BaH" (BO HAIIMTE JMjaJIeKTH UMare ,,3a-
KOOH' 3a 3aKOBaH UTH.; €JHA MaJla €TUMOJIOIIKA CIlopenda, UCTO Taka, ONpaBayBa
TaKBO 00jacHyBame: Ha MPUMepP, BO aHIIIUCKUOT ja3uK 300poT ,,law* moTrekHyBa of
lag (HemTo nerxHaro, 3aqu0TeH0) CO KOj Ce TIOBP3yBa U JIATHHCKHUOT U3pas lex, Iep-
Mawnckuoil 360p ,, gesetz goaia og citiapotepmanckuoii ,,gisezzida“ (3aquCTyBa
oflpenyBa), of ,,sezzen™ (cemHyBa, cTaBa). Bo eTUMONOIIKATE PEYHUIM HAjJIOB H
JpyTH 00jacHyBama (CIIOBEHEUKUOT Ha ITPUMED): 300pOT 3aKOH MMOTEKHYBA O]1 ,,3a4e-
TOK, TTOYETOK, Hadesio*“. Ho, Kako M BO CIIy4ajoT CO HEjaCHUTE €TUMOJIOIITKA KOPSHH
Ha JIpyTy 300pOBH, U OBE HETOBOTO I10jI0OBHO 3HAYCHE MOXKE J1a ce 00jaCHU IpeKy
HErOBUTE CMHOHUMHM KaKo ,,aKCHOM'*, ,,HEIIOOMTHA BUCTUHA " UTH. (BO CEKO] CIIyuaj,
HEIITO M3BECHO, IIBPCTO U CUTYPHO). Toa MOBTOPHO BOAM KOH O0jacCHYBameTO Ha
MIPaBHUOT 300p KaKO eMaHalija Ha OfIpe/icHa CMHUCIIA U 3HAYCH:E, H3BEJICHU O] arico-
JyTHUTE UJIEN U BPEITHOCTH Ha TIPABOTO.

*

bu nopan yire HemTo mro npunara Ha IpoJoroB Koj Tpeda aa Gppiiu CBeTIIN-
Ha BP3 MOJOIHEKHOTO M3iarame. [IoAroTByBajku To, MU NajiHa B paka npaBHO(U-
nmo3o¢ckara pacnpaa nof HacioB ,,OnHOC Ha (hrso3odujaTa ¥ eMIupHujara crpeMa
[O3UTHBHATA MPaBHA HayKa“ 0J] TePMAHCKHOT (mi030¢ U mnpodecop Mo KazHEHO
npaBo Anceim Doepbax (TaTko Ha TepMaHCKUOT Gmnozod Jlygsui Poepbax), oc-
HOBOTIOJIOXKHMK Ha COBPEMEHAaTa I'epMaHCKa Ka3HEHONpaBHA MHCIA, oOjaBeHa BO
naneuynata 1804 romuHa Kako HETOBO MPHUCTAITHO TPEAaBamkbe Ha YHUBEP3UTETOT BO
Jlanncxyt. HeroBara monen0a Ha mpaBHUTE MHCIUTENIN M MIPAKTHYApU OIHM TI0 JIU-
HUjaTa Ha pa3MKyBambe Ha JIBE IIABHHU ,,cTpaHku ‘. HajcTapara u nperexHyBaukaTa
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ja COUMHYBaaT eMIIUPUCKUTE MIPABHU HAyYHUIIM KOMIIITO BO IO3UTUBHATA jYPUCIIPY-
JICHITH]a TO [IEHAT €AWHCTBEHO OHA IIITO € TIO3UTUBHO, HE TIPU3HABAjKH HUIIITO IIITO ©
ITOBUCOKO OJI JIaJICHOTO M CMETAjKHU JieKa ceKoe GUIo30(pupame 3a MpaBoTo € 00n4-
Ha DJIYNOCT, Maka M npormacT. TakBHOT, criopel Hero, ,,eMIUPUCKH JorMarudap™ ja
CTIO3HABA U CJIC/IM TNIaBHATA I1eJT Ha CEBKYITHATA jyPUCTIPY/ICHIIU]a U TPaJIU CBOj CTaH
BO KOJICKCOT Ha TIO3UTUBHUTE 3aKOHH, HO HE HBEE CAMUOT BO HETO, TYKY CAaMHOT
ceOecH BO HEro ce MpeTBopa BO 3aTBOPCHUK KOj HE ce OCMeyBa Jia Iiie/ia peKy He-
TOBUTE BUCOKH SUAOBU. TyKa € W ,,IpakTU4YapoT™, 32 KOTO HE IOCTOU HayKaTa, Koja
MY CITy’KH CaMO KaKko OpyIIUe 3a 3aHAaCTOT, HeroBara Y4eHOCT € OHa IITO 3Haele JApy-
I'Ml, & HETOBU HAjBHCOKH apryMEHTH C€ MOPAHEIIHU TPECY/H, CYICKa MPAKTHKA, J10-
JACKa €AMHCTBCHU YKPAaCH Ha HCTOBUTC A€JIa CC KYIIMIITA IIUTATH. Ha CMITUPpHUIAPUTE
BO [TOHOBO BPEME MM C€ CIPOTHUBCTABYBaaT HEKOM KOW, CKPOMHO, cebecH CH Jale
ume ,,punozodcku mpaBHU HaydHULM ‘. Tre pa3MucIyBaar 3a MPaBOTO HA CICAHUOB
HauWH: MOPay TOA IITO YMOT € MOBUCOK OJ] CEKOE YOBEYKO CAMOBOJIME H IITO CE-
KO€ TIO3UTUBHO 3aKOHOJIABCTBO, HA KPajoT, MPOU3JIETYBa U CE€ 3aCHOBA HA MPABHOTO
3aKOHO/IaBCTBO Ha YMOT, (uiio30(ujara Mopa Kako MPeTCTaBHUYKA HA YMOT ,,d BO
MO3UTUBHOTO JIa TO 33J{P)KH MPUMATOT HaJ[ TO3UTUBHOTO , & MPABHUOT HAYYHHK KAKO
TaKOB HE CaMO CO TIOMOIII Ha (rt030(ujara Jia Bliaee BO IO3UTUBHOTO, TYKY U KaKO
CaMOCTOEH 3aKOHO/IaBEI] HaJl MO3UTUBHOTO. OTTYKa, ,,TUE Ce U3IUTHAJIE O] CIYTH Ha
3aKOHOT JI0 HETOBU TOCIIOAApH, TO TIOPEKHYBaJe 3aKOHCKOTO 3apaJii MPaBHOTO, T'O
ordpiiaje GopMaTHO BaKSUKOTO ITPABO BO KOPUCT HA OHA IITO BaXKH (PHII030(PCKHU"
(8. Fojerbah, (2008): 8).

Ogaa nojienba oncrojysa u JieHec. Ho kKoH oBUe JiBe KaTeropuu jac Ou mpuio-
Jlall YIITE eJHa, IITO Ce para BO eJJHO OMIACHO MECTO BO KOE€ CE 3arHe3/[yBa IpaBHATA
MHCIa, Mel'y TIpOeCcopH MO MPaBO KOUINTO BO ChaKameTo 3a MPABOTO BHECYBaaT
JIECTPYKTHBHA peaTUBH3AIlMja Ha HETOBHUTE T0jI0BHU UeH U Hauesna. Criopen HUB,
IJIaBHO OJ] peA0T Ha MPOTArOHUCTUTE Ha IPABHUOT HUXUIIN3aM, IIOCTMOACPHU3aM U
JEKOHCTPYKTHBH3aM, UM OapeM MpaBeH peajn3am, MO3UTUBHOTO MPaBO HE U3BHpa
0/ HUKaKBH BEYHU BUCTHHH, HJICH WU BPESAHOCTH, TYKY € CaMO TMPOJOJDKCHA paKa
Ha moauTukaTta. Cuijia Ha 3aKOHUTE UM JaBa caMO IOJIMTUYKHUOT AOTOBOP Ha MOK-
HUTE, HAJ[BOP OJl TOA NMPABOTO HEMa COINCTBEH WHTETPUTET M JIEjCTBO IITO U3BHPA
OJI TIpaBWJIaTa Ha pa3yMOT W IpaBjaTa Kako HEroBa Bojedka ujeja (B. Kamboscku,
(2010):156 ). o TakBuTE HETaTOPW HA TOJUTa00OKaTa CMHUCIIA HA MPABOTO HE JOIHU-
pa HUKaKBa Mpeaynpeaa 3a Toa KOJKY C€ HUBHHUTE yuCHa 3apa3HHU 3a MOJUTHKATA
Y TIOJIMTUYAPUTE KOW €/1Baj YeKaaT Jla HajJaT ,,Hay4HU * apryMEHTH 3a Bp3 HUB Ja
I'M TOTIPAT CBOUTE CKCTPEMHO YTHIMTAPHCTUYKU KOHIIENTH 32 MOJUTHKATA KaKO
,»BELITHHA HA MO>KHOTO, WJIM KaKo IoJie Ha ,,HCOTPAHUYEHU MOKHOCTH .

[IpaBoTo e KynTypHa T0jaBa IITO IO CIOjyBa HICATHOTO M PEATHOTO, H/ejara
Ha TIpaBjia U JIPYTUTe arcolXyTHH ujen (ciodonara, MpUPOAHNUTE TIPaBa) U paBHATA
CTBApHOCT (3aKOHUTE M HUBHATA MPUMEHA), HU3 KOMILIEMEHTAPHO €IUHCTBO: CaMO
3aKOHCKaTa HOpMa He € MpaBo 0e3 Hej3MHa OIIITa U eJHAKBa MPUMeHa U 0e3 mpa-
Be/IHA cyjcKa npecyna. Ho ceto Toa He € mpaBo, OAHOCHO UCIPAaBHO MPABO, aKO HE
I'M MHTEPIIONIUpa MPUHITUITHTE Ha TpaBJiara, eIHAKBOCTA, HHIUBHIyaTHATa CI000/1a
Y TIPUPOJIHUTE TpaBa. TOKMY Bp3 pa3iIUKyBamEeTO Ha MPABOTO U 3aKOHOT Ce pedliek-
THpPA MOCTYJIATOT 3a MOCTAaBYyBAaWkETO Ha allCOJYTHUTE MJCH Ha MpaBoTo (IpaBHATa
MeTadu3KMKa) Kako OCHOBA, U3BOP, HO U KPUTEPUYM 3a MCIPABHOCTA HA MO3UTHB-
HOTO TIpaBo (3aKOHOT). Braseeme Ha MPaBOTO HE € CAMOTO BIIaJieCHe Ha 3aKOHOT,
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aKO 3aKOHOT HE T'Ml 33/0OBOJIyBa KPUTEPUYMHUTE HA UCTIPABHOCT (Summum ius, Summa
iniuria).

* %

Ipogh. g-p Ceemiomup llxapux H1 ofjianeKy He npuIara Ha MpaBHUTE Teope-
THUYapY YHMjalliTO IIaBHA OPUEHTALMja € MPaBHUOT [MO3UTUBU3AM, TOCTMOJCPHH3aM
iy Huxuu3aM. Herosruot 60-rogumren mpectoj Ha [IpaBauMOT dakynteT Bo Ckorje
KOj, €Be cera, ce MOAroTBYBa Ja MpociiaBu 70-roAMIIHNHA O] OCHOBAHETO, € UCTION-
HET CO HEeNpEeKHuHaTa aKTHBHOCT BO OCTBApPYyBambETO HA HEroBaTa BUCOKOOOPa30BHA
1 HayYHOMCTpPaXKyBauka JIEJHOCT, HO M CO KOHTHHYHPAHO y4ecTBO BO paborara Ha
JPYTH jaBHU HHCTUTYLIUH, TEJIa, OPTaH! ¥ HAYYHH U CTPYYHH acOIMjallil HaJJBOP OJf
@DaxynTeToT BO 3eMjara ¥ BO CTPAHCTBO, BKIIYIyBajK/ yUeCTBO Ha MTOBEKE 3HAYajHU
MeryHaponHu cooupu. Ho Toj cexoram Oun 1 octaHal Ha OpaHMKOT Ha MPABOTO H
npaszara, 6e3 maplioH u 0e3 JI0IBOpYBamke KOH MmonuThukara! I3BoHpeaeH epyuT u
JOCJIEJICH UCTPaXKyBad, CO OFPOMEH MOPAJICH U TBOPEUKH IadapuT U JOCTOUHCTBO,
ipogh. Llxapux BO CBOETO MOIIIHE 0OEMHO HAy4YHO TBOPELITBO, IITO COAPKU OpOjHH
MoOHOTrpaduu, yaeOHHULH, CTaTUH, pehepaTy Ha HAyYHU COBETYBamba U IPyry HayYHH
MPWJIO3U O 00JacTa Ha YCTaBHOTO IPABO M IMOJUTHYKHUTE HAyKH, ja BOjyBall U ja
BOjyBa CBOjaTa KMUBOTHA OWTKA 3a €TaOMUpame Ha BIAJCCHETO Ha TIPABOTO, YCTaB-
HOCT M 3aKOHMTOCT, Ioarajku ox1 cakameTo Aeka MakegoHuja ©Ma pa3BojHH Iepc-
MEKTHBH caMo aKo Oujie M3rpajieHa Kako 3ae/IHUIla 3aCHOBaHa Bp3 mpaBoro. My,
KakKo LITO CaMMOT JIAMUAAPHO TH OpeayBa CBOUTE )KUBOTHH M HAYYHU XOPU3OHTH,
,OHUTHO € IITO Ce MHIIYBa U IITO Ce 300pyBa, a HE KOj MHUIITyBa U KOj 300pyBa; 11a ce
pabotu 6e3 NPeKUH U YHIOPHO /1a Ce YeKaaT YCJIIOBHUTE 3a Jja CE IIOCTUI'HE OIpEAcHa
LeJI; pa3MHUCIYBambEeTO /1a HE Ce JIeNIM O[] ACjCTBYBamETO; Ha MPABOTO Ja ce Ieaa
Kako Ha CPEJCTBO 3a IMOCTHTHYBambe OJ[pe/icHa IIeN; MpaBjara Jia ce cTaBa Ha T0-
BHCOKO MECTO 0[] cJio0oaTa Ha MOEJUHELOT; YecTa Aa ¢ BpeJHyBa Kako IpBOCTe-
NeHa BPEJHOCT, TO3HAYajHa O KMBOTOT.

Ilpog. lllxapux BneryBa BO penoT Ha Tuiejagara mnpodecopu Ha [IpaBHHOT
¢axynrer Bo Ckollje Bp3 KOM € BTEMEJICH HErOBHOT YIJIe/ Kako BpBHa BHCOKOOOpa-
30BHA M HAay9YHa YCTAHOBA, MPOJOIKYBAjKH ja TpaauIlijaTa Ha HETOBUTE OCHOBAYM,
npodecopu co MeI'yHapOAHO PEHOME U CO HajBUCOKU YOBEUKH, MOPAJIHU U HAyYHH
nobrnecTy, reHepalyja Koja uMaiie He3aMeHJIMB IPUI0HEC BO PAa3BUTOKOT HAa TIpaB-
HUYKOTO 00pa3oBaHKe 1, 0COOCHO, BO pa3BUTOKOT Ha TOTall C¢ yIITE MJIaaTa MaKe-
JIOHCKa JipKaBa. Ja nMaB Taa cpeka, HEeKOJIKY TOJMHHU MO HEroBoTo noarame Ha Da-
KYITETOT, U jac Jla My ce IpUIpYKaM | Ja ja Y)KUBaM IIPUBHIIIETHjaTa, KaKko U TOj, 1a
ja ¢popMupam cBojara JMYHOCT, MpodecopcKa U HayuyHa Kapuepa, BO CjajHOTO BpeMe
Ha TI0JIEM Ha O0Baa Hallla HajBUCOKA KOJIEBKA Ha MTpaBHATa MUCIA, TPABHUYKHOT JyX
u npaBHara Kyarypa. Jamu e toa aenec [IpaBuuot daxynrer? [damu ce Toa moBeke
Ol IeCeTUHATA JIPYTH MPaBHHU IIIKOJIH BO 3eMjara?

Bo y6aBure Bpemumba Ha IIpaBHHOT (akyaTeT Haj HETOBUTE IIPOCTOPHU Jie0-
Jelie AyXoT Ha TPYA0JbYOMBOCT, Pa3yMHOCT M JIOCTOMHCTBO, KAKO MOpajieH o0pasell
mro Tpeba Ja ro oxpenysa npowioT Ha npaBHUKOT. IlonHu npenasanHu co cTy-
JICHTH 3arpHKCHU U JKEJIHU 3a 3HACHha, MOJTHU YUTAJIHH, MIIQJICIIKH BpUeK... [Ipas-
HUOT (hakyNITeT MpeTCcTaByBallle eIMTHA NPaBHIYKA MIKOJA, BO KOja HE MOKelle Ja
IIPUCTAIU CEKOj CTYACHT U BO KOja TOj MOpallle HajCOBECHO J1a 'M HCIIOJIHYBa CBOUTE
CTYACHTCKH OOPCKU BO CTPOTHOT PEXKHUM Ha CTyAMPame, CBECECH JIeKa CHTE 3ae/IHO,
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npodecopuTe U CTyAEHTHTE, yUeCTByBaaT BO €eH 3HauyaeH mordar Ha GoMupame
BHUCOKOCTPYYHHU KaJIpu, KON Tpe6a Ja CTaHaT HOCCYKU BO JAPKaBHUTC MHCTHUTYU WU,
CYJCTBOTO U JIPYTUTE OMINTECTBEHH Chepu.

Toa Oemie BpeMe Ha MOYMTYBabE Ha MMPaBHATa HAayKa, HA TPAaBOTO, BpeMe BO
KOE Ha CYIUUTE, IPU YIHYHA cpe10a, UM ce CUMHYBAIIIE Kara, BO KOE BO CY/IOBHTE HE
MOXKea J1a TIpUcTanar HecllOCOOHH, YIITE MOMAJIKy KOPYMIIMPaHU, BO KOMIIAHHUTE
300pOT Ha MPABHUKOT Oelrie 3aKOH IITO HEe CMee Ja CE€ H3UTPa...

O tempora, o mores!

Brnaneemero Ha MpaBoOTO HE 3aBUCH CaMo O] 00jEKTMBHUOT KBaJMTET HA 3a-
KOHHUTE KaKO UCIIPABHO MPABO, TYKY BO rojieMa Mepa u oJi 00pOCHUOT CTaB Ha MpaB-
HUIIMTE KOM YUECTBYBaaT BO HUBHOTO CO3/IaBambe, TEOPETCKH T'M 00paboTyBaaT Wil
I'M MPUMEHYBAaaT, CTaB Ha TBPJ M HEMOMYCTIMB OJHOC KOH TpaBiara, ciobdojara,
MPUPOIHUTE TIPaBa U YOBEKOBOTO JJOCTOUHCTBO.

1. Kon Temara

1. I'maBHara TemMa Ha OBOj MPUJIOT — BJIAJEECHETO HA MPABOTO HE € CIy4YajHO
n30pana. HecriopHo e Jieka HEroBOTO eTabinuparme Kako BOAEUKO HAa4elIo Ha 11eJ0-
KYITHAOT TPABEH U MOJIMTUIKU CUCTEM € Oapame Ol BPBEH MPHUOPUTET BO MPOIIECOT
Ha uHTerpanuja Ha Peny6nuka CeBepHa Makenonuja Bo EBpornckara Yuuja, cornac-
HO CO HOBaTa METOJI0JIOTHja 3a MIPUCTAIHUTE MPEATOBOPU Ha JIp’KaBUTE KaHAUIATH
3a WIeHCTBO BO YHHjara. Toe e u conditio sine qua non 3a 3aTI0YHYBa-€ U yCIIEIITHO
OJIBMBaI-€ Ha MOCTTPAHLMCKUTE NMPOMEHHU Ha JpKaBara, eKOHOMHjaTa, MPaBOTO H
LIEJTOKYITHHOT OMNIITECTBEH )KUBOT Ha PenmyOnukara, Bo mpecpeTt Ha of0eneKyBame-
TO Ha 30-roIUIIHUHATA O IPOIJIACYBAmbETO HA HEj3MHATa CAMOCTOJHOCT M HE3aBU-
CHOCT.

Brageemero Ha MPaBOTO Kako TEMENHA BPETHOCT HA YCTaBHUOT IOPEHOK
(Yeras, ui. 8 an. 3) e penaTUBHO OIMCEKHO ONCEPBUPAHO BO MAKEIOHCKATa MpaBHA
MHUCTIa, IPe] ¢€ O] yCTaBHOINpaBHATa Hayka (B. moommupHo [lkapuxk, (2015): 401).
Kako efen ox 0OCHOBHUTE MOCTYJATH HA MOJUTUYKHOT M MPABHUOT CHCTEM, TOA CE
JneduHUpa KaKo BKYIMHOCT O]l Hadesa IITO ja OIpeayBaaT CyBepeHara MOo3MIlHja Ha
rpalaHMHOT U HETOBUTE CJI000IM U TIpaBa M TPAaHUIIATa Ha OBIIACTYBamkaTa Ha jaBHA-
Ta BJIACT BP3 HEKOE MTOBUCOKO, ,,HAJ3aKOHCKO“ TIPABO, MOMM BP3aH 3a KOHIICTITOT Ha
YHUBEP3IHUTE MTPUPOTHI YOBEKOBH CIO00AM U TpaBa W 0apameTo 3a JIETUTHUMHHU
(ucnpaBHU, IpaBeIHN) 3aKOHH. [10CTYyIaTOT Ha Bla/eemhe Ha IPaBOTO oNdaka YeTH-
P¥ KOMITOHEHTH: TIOTYMHETOCT Ha Biajara, Ap>KaBHUTE (PYHKIIMOHEPH W HOCHUTEIN
Ha JApYTH jaBHM (PyHKUMH, HA TIPABHUTE JIMLA U HAa TparaHUTE HA 3aKOHOT U HUBHA
OZITOBOPHOCT TIpe]l 3aKOHOT; IOHECYBAhE¢ 3aKOHU KOM C€ JISTUTUMHH, jaCHH, ITyOITH-
KyBaHH U TPaBEIHU, KOU CE€ NMPUMEHYBaaT €HAKBO W I'M 3aITUTYBaaT YOBEKOBUTE
paBa, MpaBHaTa CUI'YPHOCT U Oe30e1HOCTa Ha JIyFeTO U MIMOTOT; IPaBUYHA U eeK-
THBHA MPUMEHA Ha 3aKOHWTE; Op3a MpaBnia MITO ja MPUMEHYBaaT KOMIIETEHTHH U
HE3aBUCHH MMOSIMHIIN M OPTaHH, KOM OAroBapaar Ha OYEKyBamaTa Ha 3aeHHULIATa Ha
koja ¥ ciyxar. OBue Oapama, ciopen WIP Rule of Law Index, Bo Tio0anHu pazmMepu
ce OONMKyBaHHM HU3 JIEBET (PAKTOPH: 3aKOHCKH OI'paHUYyBamha Ha HAIJICKHOCTUTE
Ha BJIafiaTa — Jalld THE HITO BJiaJiear ce BP3aHM 3a 3aKOHOT CO YCTaBHHU U 3aKOHCKH
OTpaHNYyBamka; OTCYCTBO HA KOPYTIIMja BO BIIaJaTa W BIAJWHNUTE areHIINH, BO BUJ
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Ha MOTKYI ¥ TPryBamke CO BIMjaHKE; OTBOPEHA BIajia — TPAHCIIAPEHTHOCT BO pabo-
TEETO, €-BJIaJla; OCHOBHHM ITpaBa W HUBHA 3aIlITUTA; pell M 0e30eTHOCT — COIMjaTHa
CUTYPHOCT M 0e30€THOCT 3a JyI'eTO ¥ MMOTOT; IIPaBUYHA U JICJIOTBOPHA IMPUMEHA
Ha MpaBHHUTE HOPMHU; rparaHcKa npasia; e(peKTHBeH CUCTEM Ha Ka3HeHa MpaBja Ka-
KO KJIYY€H acleKT Ha BIlaJiee-e Ha TIPaBOTO; HeopMaliHa TpaB/a Koja moapa3onpa
KyJTypa Ha TpaBJia, pejuruja, o0uyan U MEIHyMH.

MaxkemoHcKaTa mpaBHA MUCJIA € PEYNCH IHOIYIITHA BO OIIEHATa JieKa CITpOBe-
JICHUTE YCTaBHH ¥ TPAaBHU PePOPMH BO JIOJTUOT MPOIIEC HA TPAH3UIIH]a HE MPOJY-
Upaa J1o JeHeC ONTUMAJICH CTETIeH Ha OCTBapyBame Ha OBUE roctynaTi. CopoTus-
HO Ha cuTe (POPMATHH MOJUTHYKY IPOKIAMAaIlM{, HETOBUOT (PMHAJIEH TIPOU3BO]L Jie-
HEC € CyMHpaH HU3 olieHaTa 3a PermyOnukara kako ,,3apo0OeHa Jip>kaBa’ u ,,XuOpHJIeH
pexum*! CTarHaHTHA COCTOj0a M HETaTUBHH TPEHAOBH OCIIe)KaT U KOMITAPaTHBHUTE
rokaszarenu Ha riobanHo pamuuinre. Cropen Rule of Law Index 2020 wa World
Justice Project, K0j TO CIIeZI OCTBapyBamk-ETO HA OBa Ha4uesno Bo 128 3emju (ipBu Ha
nmuctara ce Jlancka, Hopsemika u @uncka, a mocienau Berenyena, Kambona u Kon-
ro), Penyonuka CeBepHa MakenoHuja e paHrupaHa Ha 58. MecTo 1 Oelexu maj 3a
€/THO MECTO BO OJTHOC Ha TIPETXO0HaTa roirHa (TIOJOIIO e oTleHaTa 3a AnbaHunja, Koja
e Ha 78. MecTo co naja ox 4 mecra, buX e Ha 64. mecrto co nax ox 2 mecra, Cpouja
e Ha 75. MecTo HO co moo0pyBame 3a 5 MecTa; mojgodpa e mo3uijata Ha byrapuja,
Koja e Ha 53. MecTo co ogo0pyBame 3a 1 Mecto). [locnennunoT u3Bemraj Ha World
Justice Project 3a 2020 ronmuHa HEe ¢ 00jaBeH, HO TTOCCOHUTE aHAIM3U BO PAMKH-
T€ Ha OBOj MPOEKT yHaryBaaT Ha IIOOAITHO BIIOIIYBaWke HAa COCTOjOMTE W MOpPaIH
naHaeMujaTa co KoBu-19, kojamiTo BO HAIIMTE YCIOBU HA MAHWYHO MpOTJIaceHaTa
BOHpeIHA cocToj0a (co pacmymreno CoOpanue!) ociobonn mpocTop 3a apOUTepHI
OJNTyKH Ha M3BpILIHA BJIACT BO YCJIOBH Ha MpoAobKeHa kpu3a Ha CoOpaHHeTo.

Crnmanu renennny peructpupa u Cercka 6anka (The Worldwide Governance
Indicators, co Kou ce ciefar UHANKATOPUTE Ha BIIAJICCHETO Ha TPABOTO BO MOBEKE
on 200 apxagu), criopen kou Penyonnka CeBepHa MakeoHuja Oelie)ku Ha3aayBarmbe
BO TIOCIIEIHHUTE TOAWMHA MepeHO cropen WHIAEKCOT 3a KOHTpoJia Ha KOPYMIIHjara.
[Toeke merynapogauu MHCTUTYIMH W opranusauuu (Transparency International)
yKaKyBaaT Ha CEpHO3HOCTa Ha MPOoOIEMOT Ha KOPYIIIHjaTa, KOja ©Ma CHCTEMCKH
KapakTep U TeMEJIHO T'0 MOTKOIYBa HA4YeJI0TO Ha Blajeckhe Ha mpaBoTo. Mcero Taka,
BO CBOMTE M3BEILITa 32 HAIIPETOKOT Ha Jp)KaBaTa Bo bopOaTa MpoTUB KOPYyIIIHjara,
I'PEKO (reno na CoBetoT Ha EBpona) koHCTaTHpa KOHTUHYHPAHHU HEJIOCIETHOCTH
U CJ1ad0CTH BO HEj3MHOTO enumunanpame (GRECO, (2019), 3).

2. ®aKToT JIeKa HY M0 TIOBEKETOAMIITHITE TIOBTOPYBamka Ha 3a0eJemkuTe Ha
EBporickara komucuja 3a morpedara oj yHarpeIyBame Ha BIaJIECHETO Ha MPaBo-
TO, HU TIO OJIPEIyBaETO HA HOBATA METOJIONIOTH]a Ha TPETOBOPHTE M MPEroBapavyka
pamxka (2020 roauna), Bo Koja Toa O6apame € CTaBeHO Kako MPUOPUTETHO, HEMa Ha
MOBHJIOK aKTHBHOCTH 3a PaJMKaIHHU IIPOMEHH 32 HETOBOTO OCTBapyBame. Toa ja p-
Jla MaKeIOHCKaTa MpaBHa MUCIIa BO BHATPEIICH €31 Ha alaTHYHOCT U Oecreperek-
TUBHOCT, T€PajKH ja J1a ja MpU3HAe CONCTBEHATa HEMOK MpeJ BEXeMEHTHHUOT HacTaIl
Ha TOJINTUKATA U TOJIMTHYAPHTE, 32 KO MPAIIameTo 3a eTadnupame Ha BIa/IeeHe
Ha TIPaBOTO € Mpalllamke Ha 3a]Jp)KyBambe WK OCBOjyBamke Ha BiacTa (B. U [lpewosa,
(2018): 6). OtcycTByBa ceorndaren HaydyeH AMCKYpC BO MOTpara 1o OArOBOPH Ha
MpamameTo 30mTo PermyOnukara u TpueceT roAWHU 0 MPOIIacyBameTo Ha Hesa-
BHCHOCTA € JIAJIEKy O]l HEKOe ONTHMAIHO PaMHHUIIITE Ha BIa/IeeHhe Ha TPABOTO, KO
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ce IMPUYMHHUTE 3a TaKBaTa COCTOjBA U KAKO Jia C& MPEBO3MOTHE TPHUECETTOJUIITHHOT
»circulus vitiosus®, Bo koj Ipu cekon NmapiIaMeHTapHU N300pH 1MoOeayBa MOTUTHIKA
CTPYKTypa Koja e HajyOe1inBa BO BETyBabETO JAKa, KOHEUYHO, K€ BOCIIOCTABH Bila-
JIeehe Ha TPaBoToO.

Opn Tre IpUYHHA, HEOITXOTHO € paclipaBara 3a BIIaJIeeHheTO Ha MPaBOTO Ja ce
KOHIIEHTPHpPA Ha TPUTE TIIABHHU MOCTYJIATH, KO HU3 JISyKTUBEH PUCTAIl ja Opey-
BaaT HEroBaTa COAPIKHMHA, HO MCTOBPEMEHO OBO3MOXKYBaaT M €r3akTHa eBajyalldja
Ha HETOBOTO OCTBAapyBame: KOHCTUTYIHOHAIM3MOT U KOHCTUTYIIMOHAJIHATA JIEMO-
Kparuja, JISTHTUMHUTETOT Ha 3aKOHWTE M CyJCKaTa 3allTUTa Ha Ipasara mpej He3a-
BHCEH U HETpUCTpaceH cya. Ha HuB cocema mpupoHO ce HaIoBp3yBa MpallameTo:
MIOCTOH JIU peajiHa KOHCTUTYTHBHA MOK 3a CyINTECTBEHH IIPOMEHH, 3alI0OYHYBajKH OJ1
YcTaBoT 10 menrHAaTa Ha MPaBHUOT MOpeaok? Bo 0Boj mpwitor ce coxpikaHn HEKOII-
Ky OCHOBHHM T€3H 32 OBHE Ipalllarba, TOBEKEe KaKo MOBHK 32 HEOIXOHA MOIIUPOKa
Hay4Ha pacrpaBa OTKOJIKY KaKO UCUPIIHU U KOHEYHU CTaBOBHU.

2. KOHCTI/ITyIlPIOHaJ'l](BMOT U KOHCTUTyHHOHAJIHATa IleMOKpaTﬂja

3. CoBpeMEHOTO NPaBo € BO KpH3a MPEeIU3BUKaHA O] PACUEKOPOT IOMely yHHU-
Bep3aJIM3aljaTa Ha MPUPOIHUTE YOBEKOBH CIO00/IN U TpaBa U MPOTUBPEUHOCTUTE
Ha OIITECTBEHO-€KOHOMCKHOT U COILWjATHHOT Pa3Boj, Kako M miolanu3anujata u
HACTanoT Ha MH()OPMATHYKO-TEXHOJIOMIKATA epa CO CHTE HEj3WHH MPEIU3BHUIN 3a
YIIPaByBamETO CO OMIITECTBEHUTE TporiecH. [ TobatanTe MpoMeHH ce peduiekTupa-
aT BP3 KOHTHHYUPAHO PEIylUPamhe Ha allCOIYTHHOT JIPIKABEH CYBEPEHUTET CO YC-
BOjYBamb-ETO Ha c¢ TIOrojieM Opoj MeryHapOIHA HOPMHU U CTaHAapAH, HAMHOKEHH 10
CTETICHOT Ha KOj TIOBEKE TEOPETHYApH JCHEC TO MPOOJIEMaTH3UPaar U IOUMOT ,,ITpa-
BO“‘, OTHOCHO TIpalllamkeTo — MTO e npaso? (B. Zolo, (2007), 44). TaxkBuTe MpoMeHH
BO HEKOW IT0JIpavja Ha MPaBOTO AJIA00KO 3aCEKyBaaT BO TPATUIIMOHAITHATE KOHIICTITH
(BO Ka3HEHOTO MPaBoO, HA IPUMEDP, MIPBIAT BO YOBEKOBaTa uctopuja Bo 1998 roquna
Joara JIo KOHCTUTYHpamke Ha IMoCcTojaH MeryHapo/ieH Ka3HeH Cy/ KOj CyIH Bp3 OCHO-
Ba Ha CyIPaHAIMOHAJHH KOTSHTHH HOPMHU) U OTBOpPAaaT HOBHU IEPCIICKTUBH 3a HHU3a
KJIACHYHHU KaTerOpHjaiHi MPaBHHU TOUMH.

[TocebeH excroparopeH MOTEeHIM]al 32 HaydHO (DyHIUpamke Ha TIOCTYIaTUTe
Ha BIAJCCHETO Ha MPABOTO BO MAaKEJIOHCKUOT MOJUTHYKH M MPAaBEH CHUCTEM HMa
I10jT0BHATAa T€3a Ha COBPEMEHHOT KOHCTUTYITMOHAIM3aM JIeKa BIIacTa, KOja iMa MOK
Ha JeranHa npunyna (ius gladii, ,,ipaBo Ha MeYOT"), HE camo LITO Tpebda J1a ouse
TOIpEICHa Ha 3aKOHOT TYKy W Ha 0apameTo 3a CYIICTAaHIMjaTa Ha HEj3MHOTO B-
IIeHE KaKo ,,KOHCTUTYIIMOHANHA neMokparuja’ (Colon-Rios, (2012): 17; Arjomand,
(2007):6; ,,kOHCTUTYLIMOHAJIHA TTpaBHA JIp>KaBa‘™, ,,IEMOKPATCKH KOHCTUTYIIMOHAIHU-
3am™, B. bausnawxku, (2019), 266 ). [loyknuTe o1 MUHATOTO CO (PATU3MOT, HAITU3MOT
Y IMKTaTyPUTE OJ1 IIPBaTa IOJIOBMHA HA MUHATUOT BEK, KAKO 1 HOBOBEKOBHHUTE aBTO-
pUTapHU TPAH3UITMCKHA UCKYCTBA KOM HacTaHAJIe KOPUCTEJKU TH TOKMY (DOpMHTE HA
JIEMOKpaTHjaTa, 3a CAaMUTE JIa ja MOHMILTAT, UMaaT KIIy4YHa yJIora BO OCO3HABAHETO
Ha motpedara oJ] ycTaBHaTa U TapaHTHUCTUYKATA MapajurMa Ha COBPEMEHUTE JIEMO-
kparud. KOHIIENTOT Ha KOHCTUTYITMOHATHA JIEMOKpATHja PaCKPCTyBa CO 3a0IyInTe
O TIOUETOIMTE Ha TOJIMTHYKUOT TUTypaJin3aM U ujejara 3a ,,BiaJieche Ha MHO3UH-
CTBOTO", OTHOCHO ,,MHO3MHCKaTa BOJ[ja Ha HAPOIOT"* M3pa3eHa Ha MapiaMeHTapHU
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n300pU KaKo eJIEMEHTapeH ycIoB 3a e(ekTuBHA JIeMokpatuja. Ce ToKaxyBa, Kako
7 BO CIIy4ajoT co AchopMarinuTe Ha MOJUTHIKAOT CHCTEM BO IIEJTHOT TEK HA Ma-
KeJIOHCKaTa TpaH3UIja, JIeKa ,,BIaJeeHhEeT0 Ha MHO3MHCTBOTO HE MOpa CEKOTalll
Jla ce CTPEMH KOH TpaB/a u ci1000/1a, MOpAIHU BPEIHOCTH U jaBEH MHTEPEC M JieKa
MajopUTaprU3MOT HE Tojlara eKCKIY3MBHO MPaBO Ha 3HAYEHETO Ha JeMOKparHjarta
(Baci¢, (2000): 28). Ilopamu Toa, Mopa ja IOCTOjaT CyICTaHIUjaJIHA TPAHUIU 32
BJIACTA U JIOTIOTHUTEITHN TapaHINH 32 JISTUTHMHOCTA Ha HEJ3MHOTO BIIAJCEHEe, KaKo
Y 32 UCTIPAaBHOCTA Ha 3aKOHHUTE CO YMjaIllITO MMOMOII Biajee. Miy3ujara 3a mpaBoTo
Kako ,,i3pa3 Ha HapoJiHaTa BOJja“ € TPArnYHO CPYIICHA CO yXKACUTE Ha TOTAIUTAp-
Hute cuctemu (Ferrajoli, (2012), 15).

Tpernot mobaneH Tanac Ha IeMOKpaTu3aluja KyJIMUHIpa CO TaKaHapEYCHH-
OT ,,HOB KOHCTHTYyIIOHaNU3aM * (B. Arjomand, (2007): 4). CranyBa 300p 3a KOHIICII-
LIMja KOjalllTO YHUBEP3aTHUOT KapaKTep Ha YOBEKOBUTE MPUPOIAHU U HEIPHKOCHO-
BEHH CJI000/M 1 TIpaBa To W3BeAyBa HA PAMHHUIIITETO HA Pa3INKyBamke Ha HEOTPaHH-
YeHa KOHCTUTYTHUBHA MOK (constituent power) 1 OrpaHU4e€Ha KOHCTUTYHUpPaHa MOK
(constituted power). IlpBata e opuruHepHa, arCoIyTHA M CaMOIOCTAaTOYHA, 3aT0a
IITO € BKOPEHETa BO YOBEKOBOTO JIOCTOMHCTBO, CI000/1a 1 mpaBa. Bropara e u3Be-
JIeHa o1 IIpBaTa, u 3aT0a MOpPa, CO YCTAaBOT M 3aKOHUTE, Aa OHMJe OrpaHnveHa, pau-
OHAJTHA U Ja (PYHKIIMOHHpPA KaKo jaBHA BJIACT BO OIIT HHTEPEC HA CUTE Tparany (B.
bausnawku, (2019): 45). OrTyka, TeMeleH MOCTYIaT Ha KOHCTHTYIIHOHAIU3MOT €
rapaHTU3MOT, KOj UMINIMOHUPAa UCTAKHYBalkE HAa JIBC OCHOBHU q)YHKIII/II/I Ha yCTaBOT:
KaKO HajBUCOK IIPAaBEH aKT TOj Tpeba Jla TM rapaHTHpa YOBEKOBUTE MPUPOIHU CIIO-
0onu ¥ paBa ¥ HAYeN0TO Ha To/IeNn0a Ha BJacTa, KAKo M HErOBOTO €()MKACHO OCTBa-
pyBame. Bo cBeTnmmHara Ha OBOj OCHOBEH IIOCTYIIAT, TPAHHWIIMTE 3a jaBHATa BIIACT
HE Ce CBelyBaaT caMO Ha NPEIU3HO Je(UHUPAke U BHATPEIIHO Pa3rpaHUYyBambe
Ha HUBHUTE KOMIIETEHIIMU (COOpaHWe — Biaga — CYACTBO), TyKY, BO TIPB pei, BO
[IOCTaByBamkhe CYINICTAHIMjalTHU ¥ TIPEIU3HU TPaHUIM 32 ,,JyTab0unHaTa’ Ha jaBHATa
BJIACT BO pellalyja co cIo0OANTE U IpaBara Ha MOSAMHEIOT, HU3 PaBHO (GUKCHpaHH
rapaHIuy KOW W3BHpaar o]l MOPaJHHUTE U MpaBHUTE BpeaHocTH. Co Toa, TapaHTHB-
Hara QyHKIMja Ha YCTaBOT U Ha MPaBOTO BO LIEJIMHA UMa 1IeJ1 TIOMUPYBambE Ha CIIPO-
THUBCTaBEHOCTA TIOMETyY IEMOKPATCKHOT TUTypajn3aM W KOHCTHTYIHMOHAIN3aIHjaTa
Ha cI000IUTE U TIpaBaTa Bp3 Koja € BTEMEJICH U TIOCTYJIATOT Ha BIIaJISCHETO Ha Tpa-
BOTO. Taa CIIpOTHBCTaBEHOCT U3BUPA O] CYANPOT MeTy HHINBUAYATHUTE IPUPOTHI
CJI000/IM M HAPOJTHUOT CYBEPEHHUTET KaKo U3BOP Ha JIETUTHMHOCTA Ha mpaBoTo. Ha-
MECTO OJIPJKYBar¢ KOHTPAIIPOILYKTUBEH KOH(IMKT Mel'y HUB, HEONIXOIHO € TIOBP3Y-
Bame Ha JiBeTe Oapama HHU3 MpU3Mara Ha Mel'y3aBHCHOCT Ha KOHCTUTYIIHOHATH3MOT
u nemokparujara (Habermas, (2001), 766).

4. Kirygnara mpoMeHa MITO ja UMIUTAIIMPA HOBHOT KOHCTUTYIIMOHAIU3aM Ce
peduiekTrpa Bp3 CTOjalMINTETO 3a MPETCTAaBHUYKATAa JAEMOKpaTHja W HaueloTo Ha
MHO3HMHCTBOTO, KOH ja TapaHTHpaar camo opmaiiHara, jerajiHara, Ho He ¥ CyIICTaH-
[MjaTHaTa, JIETUTUMHA CTPaHa Ha JIEMOKPATCKOTO BIIaJieehe U Ha JISTUTUMHOCTA Ha
3akoHuTe (B. Ferrajoli, (2012), 15). BHecyBameTo Ha OCTYJIATUTE HA JEMOKpATCKa-
Ta CyTCTaHIja, Bp3aHa 3a CyBEPEHHOT CTaTyC Ha TparaHMHOT M HETOBHUTE MPUPOTHI
Y HETIPUKOCHOBEHH IIPaBa, ja JIOBEIyBa BO Mpalllambe WcaINCTHIKaTa HOBOBEKOBHA
Tpaauigja, 3amnouHara co Jean-Jacques Rousseau, criopesi KOro OIIITaTa BOjja ro
r3pa3yBa HaApOJHOTO €JUHCTBO W 3aTo0a € ,,CeKOTalll UCTIPAaBHA W HACOYeHA KOH jaB-
Hata xkopuct* (Pyco, (1978), 290): ,,Kora mie1uoT Hapox o/uTydyBa 3a HEeIHOT Hapo,
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TOj HEMa HUILTO JAPYTo MPeABH] OCBEH caMuoT cebe... Toranr mpeaMeToT 3a Koj o1l
mydayBa e ormt™ (Taka u Kant, (1999): 105, criopen koro TakBara Bojja ,,HE MOXKE J1a
co3fazie Hempapaa“, 3alITO 3aKOHOJABHATA BIACT IpuUIlara caMo Ha KOJIEKTHBHATa
BOJIja Ha Hapo/I0T). Ha KpUTHKY € JIeHeC N3TI0KEH U KOHBEHIIMOHATTHHOT KOHIIENT Ha
,»HapOJI‘, 3aT0a IIITO TO MOTUCHYBA MOJIUTUYKUOT TLTypaIi3aM 3aCHOBAH BP3 HJigjaTa
3a MHIMBUAYaJTHUTE CIO00IN CO KOJNIEKTHBH3aM BO HMETO HA HAPOIHUOT CyBEPECHHU-
TET, TaKa IITO HACIIPOTH KOMIICTUTUBHUOT KOHIICTIT Ha IEMOKpaTHjaTa ja ucdpia BH-
3MjaTa 3a XOMOTeHOCTa U YHU(POPMHOCTa Ha HapogHata Boija (Hofmeister/Grabow,
(2011), 15; 3a coBpeMeHNTE KPUTHYKH CTOjaJIUIITa KOH HAPOIHUOT CYBEPEHHUTET, B.
nioorupHo [lxkapuxk, (2015): 366).

Hemuctudurkanujara Ha 3HaUCHETO HA MPUHIMAIIOT HA MHO3MHCTBOTO, a CO
TOa W Ha ,,HApOJHATa BOJja‘“, cO CUTE pedekcuu Bp3 chakamara 3a UCIPaBHOCTA
WM HEUCIIPaBHOCTA HA 3aKOHUTE (Al C€ MCIPaBHU CaMoO TOPay Toa IITO 33
HUB CTOM NapJIaMEHTAapHOTO MHO3WHCTBO, KO€, TaK, ja IPEeTCTaByBa BoOJjara, U Toa
YCIIOBHO, Ha IVIaCauyKOTO TeJ0?), € 3aCHOBaHa Bp3 JuOepasiHaTa Te3a JeKa qpKaBaTa
HE € HUNITO JIPYTO OCBEH 3acJHHIIA HA CUTE TparaHy BOCIIOCTaBEHA 3apajiy 3allITUTA
Ha cioOozara Ha moeanHenoT. OTTyKa ¥ MOCTYJIaTOT Ha KOHCTHTYIIMOHAIIHA JIEMO-
KpaTuja € HacO4YeH KOH IMoTpara Mo YCTaBHU OCHOBH M ()OPMH 32 CIIPOBEIYBaIbE
Ha TakBUOT KOHIENT. EqHa o HUB e, Ha mpuMep, 6apameTo 3a HE3aBUCEH CTaTyc
Ha M30paHUTe MpaTeHHIHM, LITO € He3aMHUCIUB MOT(HaT 3a MapJaMeHT KaKoB IITO €
MakeoHcKoTo CoOpaHue, BO Koe BiajJiee MapTHCKO HACUIICTBO BP3 TPATCHUIINTE
(moTnHITyBamke O PAaTeHUIIUTE OJIAHKO M3jaBH 32 OCTaBKH, 00p0Oa 3a MpaTeHUIH CO
MOTKYTI ¥ HeucrnpaBHu abounuu). TakBara MpakTHKa BO IIEJI0TO HAIIIE OKPYKYBabe
ce OpaHU CO apTyMEHTOT JieKa MapTHjara Ma He3aMEHJIMBA YIIOTa BO CBEIyBAmHETO
Ha MHOJKECTBOTO IJIEAUIITA HA KOJIGKTUBHH CTAaBOBH, HEOIIXO/IHU 32 e(hUKACHO TIOJIU-
THYKO OITyUyBam€ (3a OBHE meaninTa, B. Mapkoguh, (2006), 306).

5. Kako eceHnujaaHa KOMIIOHEHTa Ha MOZIEpHATa yCTaBHA IEMOKpATH]ja, KOH-
CTHTYIMOHAIM3MOT € BO CHMOHMO03a CO HAueJIoTO Ha BIaJICCHETO HA MPABOTO H €
(hoxycHpaH Ha yCTaBHUTE rapaHIUK 32 OCHOBHUTE Havella v IPOIIeypH, TOKpaj Io-
JenbaTa Ha BIacTa, Kako IITO € MpaBUYHATa Ka3HEeHa MOCTAaIKa WK HHCTPYMEHTHUTE
3a 3aIITUTa HAa UHAWBHyaJHUTE TIpaBa. Herosa 1ien e cripedyBameTo MOHOIIONH3H-
pame Ha BiacTa M [0jaBa Ha THpaHHja. BiajgeemeTo Ha mpaBoTo, O Apyra CTpaHa,
' MHKOPIIOpHpa CTaHAapJHTe IITO TY Je(QUHUpaaT OCHOBHUTE KapaKTEPUCTHUHH
BPEIHOCTH Ha MPAaBHHUOT CHCTEM KaKO TAaKOB M Ha Heromara mpumeHa (B. Reynolds,
(1986), 74). dyHKIMja Ha BIaJIECHETO WK CylIpeMalldjaTa Ha [paBoTo € Jia 00e3-
Oemn edekTynpame Ha YCTaBHHUTE TapaHIWU 3a TMOJen0ara Ha BiacTa W APYTUTE
MOCTYJNaTH Ha KOHCTUTYIIMOHAJIM3MOT, OTPaHUYyBajKH IO MPOCTOPOT HA MOIUTHY-
KO OJJTy4dyBame Kako aKTHUBHOCT YHHINTO ,,[PAHUI Ha MOKHOTO Cc€ JeTePMHUHHU-
pPaHM CO MOCTYJIATOT Ha €IHAKBUTE, MIPUPOAHU M HEIPUKOCHOBEHU MHAMBUIYaJIHU
cinobonu 1 ipaBa. Bp3 Taa 1ojaoBHa 0CHOBA ce eUHIPA U JaBHUOT UHTEPEC Ha KOj
My CITy’KH TIPaBOTO, KOj TH CyOIMMUpa LEJIUTe Ha MOJUTHYKOTO OJUTYyYyBamke HU3
npeaBHIyBamke €PEeKTUBHI HHCTUTYLMOHAIHH POLEAYPH M apaH)KMaHH 3a OanaH-
cHpame IMITO CIpedyBa 3j710ymnoTpeda Ha 3aKOHUTE (,,MEPKU Ha TPETIIa3IuBOCT™, J.
Madison). Bo taa cmucna, cnopen Hayek, ycTaBoT e nmoBeke Haarpaada rnocraBeHa
3a 712 00e30e/11 OAPIKYBae Ha 3aKOHOT OTKOJIKY M3BOp HA CHTE JIPYTH 3aKOHH, TaKa
IITO JIeMOKparckara Biana Tpeba ma ru npudaru orpaHUYyBambara Ha HEJ3MHUTE
OBJIACTYBama, Kako LITO M CAMHOT 3aKOHOJIABeIl MOpa Jia OHJie OrpaHUYCH CO Haue-
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JIOTO Ha BIIAJICCH-ETO Ha MPABOTO (,,3aKOHOT € TIOCTap OA 3aKOHOJaBenoT ', B. Hajek,
(2002), 72). Nnejata meka TimaBHA IIe7 HA YCTABOT € 3a CE TapaHTHpaar MPUPOIHU-
T€ ¥ HEIPUKOCHOBEHU W HEOKTPOUPAHU WHAMBHYaHH CIOOOIM U IMpaBa KOH MY
MPETXOAaT Ha YCTaBOT C€ IMOBP3yBa YIITE CO PAHOBEKOBHUTE IOKYMEHTH 3a Orpa-
HUYYBamke Ha BJIaCTa HA MOHApXOT, Kako mTo € ,, Magna Carta Libertatum® o 1215
rOJIMHA, KaKo ¥ CO YCTaBHHUTE MPOKIAMAalUK IITO MY HPETXOAaT HAa COBPEMEHHOT
KOHCTHUTYIIMOHATIN3aM — AMepHUKaHCKaTa JIeKapaliija 3a He3aBucHocTa u PpaHiry-
cKara JIeKJIapalyja 3a npasata o Kpajot Ha 18 Bek (Reynolds, (1987), 90). Husnoto
rapaHTupame NpeKy HavueIo0To Ha 1ojies0a Ha BiacTa, OrpaHnvyBamba 1 HUBHA 3aeM-
Ha KOHTpOJIa He € pediekcrja Ha HeKoja MOpallHa TIOJUTHYKA Te0pHja, TYKY ITOCTY-
JIaT HAJIOXKEH CO UCKYCTBEHOTO CO3HAHHME JIeKa JIyIeTO Kako HOCHUTENUTE Ha BilacTa
HE TI0CTaIyBaaT CeKoralll BO COTJIACHOCT CO HEMPUCTPACHH MOPATHH PpUHIUTH. Bo
Taa CMHCJIA, KOHCTUTYLIMOHAIM3MOT MMa BakHa (YHKIMja Ha 3aeMHA KOHTpoJa Ha
BJIACTHTE W HUBHA KOOpAWHANM]ja, 0e3 KOja MHCTUTYIIMUTE Ha jaBHATa BIAcT He ON
MOJKEJIe J]a TH OCTBapyBaaT CBOMTE OBJIACTYBama U JIOJDKHOCTH HA YCTaBEH M 3aKO-
vut HauvH (Hardin, (2003): 34). Hauenoro Ha monen0a Ha Biacta Hajara, UCTO
TakKa, MPENM3HO ypEeIeH! 1 Pa3BUEHHN YCTAaBHO TapaHTHPaHH Oapara: HHCTUTYITHO-
HaJIHA Pa3IBOCHOCT Ha BJIACTA ILITO JIOHECYBa 3aKOHHU OJ1 BIIACTa ILTO T'M IPUMEHYBA;
CEeKOj TIOEMHETI 12 MMa eTHaKBH TpaBa IIPH COOYYBambe CO 3aKOHOT; BiIacTa J1a Onze
Cy0jeKT Ha MEePHOIUYHO O00pYyBame O CTpaHa Ha rparaHuTe, TPaHCIAPEHTHA H
OJITOBOPHA; | JIa € rapaHTHPaHa CyJICKa 3allTHTa Ha TparaHuTe OJ1 3JI0yNoTpeOn Ha
BJIACTa MPE]] HE3aBUCEH CY/I.

Co ories Ha Toa JieKa TapaHTHBHATA QYHKIIHja HE MOXKeE J1a ja OCTBapH CaMHOT
ycTaB 6e3 moapoOHa pa3paboTka Ha 0a3WMYHHUTE IMOCTYIIATH Ha BIIAJEEHETO Ha Ipa-
BOTO BO MPaBHUOT CUCTEM, KOHCTUTYIIMOHAIM3MOT KaKO MOCTYJAT r0 HHKOPHIOpHpa
HE caMO YCTaBOT, TYKY ¥ OCHOBHHTE 3aKOHU IITO TH ypeAyBaar pa3InuHUTE acrie-
KTU Ha MOYUTYBAKHETO U 3allITUTaTa Ha YOBEKOBUTE NPUPOJIHU IpaBa. TakBu ce, Ha
puMep, Ka3HEHUOT U TParaHCKUOT 3aKOHUK KOM C€ CTOJIOOBU Ha MPABHUOT CHCTEM
Y UMaaT KOHCTHUTYTHBHO 3HaueH-€, BO HEKOW JP)KaBH CO JIONTa MpaBHA TPaaWIdja
IypH ¥ IocTapu o HUBHHTE yctaBu (Hailoneonosuitie Code civil u Code Pénal, xon
HaJpKMBeajie HEKOJIKY ycTaBu Ha DpanHnmja), Wi OCHOBHUTE 3aKOHH 32 CYACTBOTO
(3aKoHOT 3a CyIOBUTE) M 3aKOHUTE 3a Ka3HEHATa U IIapHUYHATA [TOCTaIKa.

6. MakenoHCKHOT YCTaB € JasieKy MO MOCTYIaTUTe Ha MOAEPHUOT KOHCTH-
TYIIIOHAIIN3aM, TITO CE OIie/ia BO MPB pell BO cIabuTe TapaHIiy 3a TOCIEIHO OCT-
BapyBame Ha 1mojiesioara Ha BjacTa, OrpaHuYyBarmbara U 3acMHA KOHTPOJIa Ha TPUTE
BJIACTH, KaKO W BO YIITE MOCITa0NTe YCTAaBHU TapaHIINU 332 OTpaHHYyBamaTa BHATPE
BO cHTe Tpu BiacTH. Bo Taa cMucna, yctaBHuTe oapenou 3a oqHocot mery Cobpa-
HreTo u Brmagara, moce6Ho 3a BpiemeTo o CoOpaHUeTo MOIUTHIKA KOHTPOJIA HaJl
Bragara v Haj ApyruTe HOCUTENM HA jaBHHU (DYHKIIUH IITO C€ OJTOBOPHHU IPE] HE-
ro (wi. 68 ox YcTaBoT), HU OJIaJieKy HE TapaHTHpa MOYUTYyBamke Ha HAueJI0TO Ha
mojiesida Ha BIIacTa W He 00e30emyBa OamaHC moMery 3aKOHOJaBHAaTa M W3BpIITHATA
BiacT. OcTaBambeTO MPEIMPOK MPOCTOP 338 EKCTEH3WBHO OCTBApyBambe Ha (PyHKIIHU-
nte Ha Bmamara, 6e3 HukakBa KoHTpona of CoOpaHnero (moceOHO TpH pacrona-
rameTo CO JpKaBHATa COIMCTBEHOCT, CKIYyYyBame€TO MEI'YHapOAHU JIOTOBOPH, 3e-
Marbe CTPAHCKHU 3a€MH H CJ1.), OBO3MOXKEHO CO MAPTHCKH JIUKTAT BP3 MPATCHUIIHTE,
BOJIM KOH TOTHCHYBame, Na JIypy W A0 mapanu3a Ha ¢yHkuuute Ha CoOpaHUETO.
OBue cnabocTh MpeAn3BHKYBaaT KOHTHHYHpaHa KpH3a Ha coOpaHHCKaTa BIACT H
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yecrta Onokaga Ha CoOpaHueTo, IITO HaJlara Heropara KOHTPOJIHA PyHKIH]ja a Ouje
3ajakHaTa co BOBEYBAahC JIOMOJHUTEIHN KOHTPOJIIHU HHCTPYMEHTH (TTapiamMeHTap-
HHU MCTpParu, NoceOHU MmapjaMeHTapHH Tella 3a HaA30p Haja Branara m ommenHute
Jp>KaBHU OpraHH WTH.), IPEJABUIYBah¢ MEXaHU3MH 3a BHATpeEIIHA apOuTpaxa 3a-
panu HaJMHUHYBam€ Ha MOCTOjaHUTE KOH(MIMKTH Mery MpaTeHULUTE O] BlacTa U
orno3unyjara (co MOBUKYBame U HAJBOPEIIHU EKCIIEPTH) H yCOIIacyBambe Ha CTaBO-
BUTE Ha CUTE NapjaMeTapHH I'PyIH 3a BaXKHU Ipalllamka Ol HEropara HaJUIeXKHOCT,
3ajaKkHyBam-¢ Ha HE3aBUCHOCTA Ha MPATCHUIMTE BO OJHOC Ha MOJUTHYKUTE MAPTHH
Y HUBHO TIOTOJIEMO aKTHBHPAKE BO MPEIarakheTo 3aKOHH M KOHTUHYHUPAHOTO Clie-
Jehe Ha HUBHATA [TPUMEHA.

YcraBHO MpeaBHIcHUTE KOMIIETCHIIMY Ha M3BPIIIHATA BIACT, KOja TH MPOIIH-
pyBa CBOMTE HAJUIEKHOCTH U CO BiIMjaHHE Bp3 paborara Ha APYrMTE MHCTUTYLUHU
1 HAJBOP OJ1 jaBHATa BJIACT, € HEOMXOAHO Ja C€ peaylurpaaT co MPONHIIYBamke Ha
OrpaHNYyBamke Ha TIOBTOPYBAahE HA MaHJIATUTE HA HAJBUCOKUTE BIaIUHH (DYHKITUH,
CTaTyupame MEXaHW3MH 33 KOHTPOJIA HaJ PacloslaralkeTo co cpeicTnara oj Oyle-
TOT (ToceOeH (HCKaJeH COBET), KAKO M PEBUIMPAh-E HA HejacHaTa yCTaBHA paMKa Ha
OZHOCOT ¥ Pa3rpaHUYyBamkETO HA HAJIKHOCTUTE Mel'y [BaTa Aejla Ha W3BpIIHATa
BiacT — [Ipercenarenot Ha apkaBara u Bianara.

[TapagokcanHo € Toa nexka YCTaBOT COAPXKM caMO TPHU IPa3HU oApendu 3a
MeTacTa3upaHara Ap>kaBHa ynpasa (wi. 95-97), Bo kou He ce NpeABUACHN HUKAKBH
rapaHiliy 3a OCHOBHUTE Hauela Ha ,,JJ0OOpO ynpaByBame™ U IoclieHaTa MpuMeHa Ha
MEpPUT-CUCTEMOT, TPAHCIIAPEHTHOCTA U OJITOBOPHOCTA, IOYUTYBAKETO Ha 3a0paHaTa
3a TIOJIMTHYKO JIejCTBYBAbE U 32 CyACKaTa KOHTPOJa HaJl 3aKOHUTOCTAa Ha HUBHUTE
aKTH U IOCTallyBame. YCTaBHATa IpOKJIaMalyja 3a CyACKa KOHTPOJA Hal 3aKOHU-
TOCTa Ha yrpaBHUTE akTu (wi. 50 cT. 2 o1 YCTaBOT) € Ae3aByrpaHa co 3aKOHOT 3a yIi-
paBHUTE CIIOPOBH KOj, HAMECTO Ja 00e30ean CcyAcKa 3alTUTa Ha IpaBara Ha rpara-
HUTE U TIPaBHUTE JIMLA [IPE]] HE3aBUCEH CyJ, TO CTaBa YIPaBHOTO CYACTBO BO yJora
HAa 3aIITHTa Ha apOTaHTHATa YIIPpaBa M MOKPUBAKE HAa HEJ3MHUTE 3JI0YIIOTPEOH.

ETabnupameTo Ha MOCTyIaTUTE HA KOHCTUTYLIHOHAIU3MOT BO MaKEJOHCKHOT
IIPaBeH CUCTEM € CIIMHCTBCHHOT I1aT 32 HAJMHHYBakhE HAa COCTOjOMTE Ha IIPOJIOJIKE-
Ha U c¢ noanadoka IpkaBHa Kpusa. Toa MOXe a ce OCTBapH CaMO CO TeMelHa
ycTaBHa U IpaBHa pedopma, KOjallTo MOXKE Ja 3all04He HE CO M3MEHYBambe Ha T0-
CTOJHHOT, TYKY CO JIOHECYBam¢ HOB YCTaB.

3. JIeruTHMHOCT Ha 3aKOHUTE

7. BHarpemrHoTo eIUHCTBO HA OAJCIHUTE KOMIIOHEHTH Ha BJIaJECHETO Ha
mpaBoTo ro o0e30enyBa OapameTo 3a JISTUTUMHOCT Ha 3aKOHHTE, HUBHOTO Hece-
JICKTUBHO NPUMEHYBAbE O] HAICKHUTE MHCTHTYIMH U eduKkacHara 3amTuTa Ha
mpaBara Tpel He3aBHCEH W HempucTpaceH cyd. ONmT MouM ITO I'M HOBP3yBa CH-
TE OBHE MTOCTYJIATH € TIOMMOT Ha JISTHTUMHOCT: JISTUTHMEH 3aKOH KOj JOCIIETHO Ce
[IPUMEHYBA, JISTUTUMHOCT Ha IPUMEHA Ha 3aKOHOT I10]] YCJIOB Ha HECEJIEKTUBHOCT U
MMOYUTYBaAKEC CTPOTH IMPOUCCHU IrapaHINU, JJETUTUMHOCT Ha CYJACKUTE IMMPECYAU 10-
HECEHH O]] HE3aBHCEH CY/] BO MPAaBHYHA ITOCTAIKA.

Bo ¢yHKIIMOHMPamkETO Ha MAKEIOHCKHOT [TPaBEH CUCTEM HE € HaJMHHATO J|1a-
OOKO 3aKOPEHETETO MO3UTHBHUCTUYKO TIIETUIITE KOCIITO OIICTOjyBa HA IECKPUIITHB-
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HO OJIpellyBame Ha 0a3MYHUOT TIOUM Ha JISTUTUMUTET, CBEJICHO Ha HETOBHOT IICH-
XOJIOMTKU (Cy0jeKTUBEH) €JIEMEHT: JISTUTHMHO € TIPABOTO BO YHjaIlTO MCIIPABHOCT
BepyBaaT MHO3MHCTBOTO TparaHu, MOpajy IMITO HE MOCTOjaT MOCEPUO3HH OTIOPH
BO HEroBOTO npudakame. TakBoTo mieauinTe ¢ peduiekcuja Ha chakamero 3a mo-
JUTUYIKHOT JISTUHTUMHUTET BOOIIIITO, 3aCHOBAH BP3 BEPYBAHETO BO MCIPABHOCTA HA
MOJIMTUYKHUOT pexkuM (Legitimitaetsglaube; Weber (1964), 382). Ho nocraroueH e
caMo eficH apryMeHT ad absurdum 3a 1a ce ToBeIe BO IIEJIOCHO COMHEBALE HeroBaTa
pUQaTIUBOCT: HUKOj JCHEC HE CIIOPH JIeKa, BO HUBHO BpEME, JUKTaTOPCKUTE CHC-
TEMU Ha HOBOBEKOBHUTE Tupanuu (Xuinep, Ciarun, [lunoue n mp.) UMaje OTIITA
WJIM MHO3MHCKA TPUQATIUBOCT, HO JATH O] TOA MOXKE Jla C€ U3BE/IE 3aKIYUYOK JeKa
3aKOHHUTE IITO CITyKeJle KAKO MHCTPYMEHT 3a OCTBapyBamhe Ha HUBHUTE 3JI0CTOPHHUY-
KH T[eJTH OUIIe ISTUTUMHU?

Hacnpotu neckpuntupBHata, HOpMaTHUBHATA JeUHUIIM]A HA TOMMOT Ha Jie-
TUTHUMUTET COOZBETCTBYBAa CO HOPMATHBHUOT ITOMM Ha MPABOTO U € KOMIIOHUPAH O]
€JIEMEHTH KOMINTO ja 00pa3lioKyBaaT HEroBara MCIPaBHOCT MOarajku oJ BPEIHOC-
HU, HOPMATUBHU KPUTEPUYMH, U3BEACHHU BO IICJIMHA HE 01 (PaKTUTE HA TO3UTUBHOTO
MpaBo, TyKy O/ HETOBHUTE allCONYTHU HJeH W BpemaHocTH (Kawboscku, (2017), 39).
JleruTUMHUTETOT BO Taa CMHUCIA TOApa30Upa OIIITAa WIM MHO3MHCKA MOJJIPIIKA Ha
MPaBOTO 3aCHOBAHA BP3 yOEIyBameTo JekKa Toa rmoara oJi BpeAHOCTH KOUIITO HMaaT
aricoIyTHA PUPOJA U 3HAYCHE: JIOCTOMHCTBOTO, CII000/aTa ¥ MPUPOAHUTE TpaBa,
IpaBJara, elHaKBOCTa UTH. (,,TEOpHja Ha TeHEPATHO Mpu3HaBame™, B. Horn, (2004),
71). IlpaBoTO y>KMBa OMINTA MOJJIPIIKA aKO € OPUCHTUPAHO KOH YOBEKOT, CO IIITO
00e30elyBa aBTOMaTH3aM BO CBOjaTa MpHUMEHA W OOBP3JIUBOCT c(pareHa KaKo MO-
paHa MOJLKHOCT Ha moennHenoT. CTtaHyBa 300p 3a KOHIIETIIIHja KOjallTo € IepUBaT
Ha HJejara 3a OMIITSCTBEHHOT JOTOBOP KaKO M3BOP HA JICTUTHMHOCTA HA BJacTa U
3aKOHUTE IITO Taa ru goHecysa (v. Harris, (2004), 228).

8. Bnazeeme Ha MpaBOTO HE MOXKE JIa CE€ CBEJIC HA MO3UTHUBUCTUYKU 3aCHOBA-
HaTa Te3a 3a UACHTU(UKYBamke Ha MOUMOT Ha JISTUTUMHOCT CO MOMMOT Ha Ba)KCHE
(BayIMIHOCT): BakH (BAJIMIHO €) MMPABOTO IITO Ce MPUMEHYBa, O€3 Orie]] 1ajiu € Toa
ucnpasHo (B. Biues, (2013), 29). HecriopHo e neka edexTuBHATA IPUMEHA Ha Mpa-
BOTO € HY>KHa MPETIIOCTaBKa 32 OCTBAPYBamhe Ha HETOBUTE (DYHKIINH, CIIOPE]] TOA
3a YTBpIlyBamke Ha HEroBaTa JISTUTHMHOCT: MIPABOTO MTO €(DEeKTUBHO HE Ce MpHUMe-
HyBa M HE € IPaBo CIOpe/ MHTerpaiHara JiehuHHIUja Ha HeroBuoT nmouM. Ho, o
Jpyra CTpaHa, He CEeKOe MPaBo MITO Ce MPUMEHYBA CO CAMOTO TOa € JIETUTUMHO. [1o-
HMHUTE ,,BaXkKeHe* (BaTUAHOCT) U ,,JICTUTUMHOCT" UMaaT pa3IuvHa MPUPOa; MPBUOT
€ UHJyKTUBCH CyJI 34CHOBaH BP3 EMITUPUCKHU (aKTH W NpUIIara Ha MpaBHATA HayKa,
JI0JICKa BTOPHOT € JIeYKTUBEH, allpUOPEH, U Iipuriara Ha Guiao3odujara Ha MpaBoTo.
Hema Brnajeeme Ha IpaBOTO aKO HE CE€ MOCTUTHE BHATPEIIHA IMOBP3aHOCT TIOMEry
JIBaTa MOMMHU HU3 0aparmeTo — Jia BAXKU CaMO MPABOTO IITO € JISTUTUMHO.

[opanu Toa, 6apameTo 3a JISTHTUMHTET MOpa Jia Oujie KpeHaTo Ha paMHHUIIITE-
TO HA OCHOBHO HAYENI0 Ha TIO3UTUBHOTO MPABO, 32€JIHO CO HAYEIOTO HA 3aKOHUTOCT
W IpyruTe€ OCHOBHHU Hauena (3a0bpaHa Ha pETPOAKTUBHO JICjCTBO, MpaBHUYHA CYJCKa
rocranka uTH.). Kako ,,3ak0H 3a 3aKOHOIABENOT ", TOa UMa KOMITJICKCHA COAPKUHA —
OJ1 ICTUTHMHOCT Ha 3aKOHOJIABHOTO TEJIO U IIPOIIelypaTa Ha JIOHECYBakhe Ha 3aKOHOT
JIO HEroBara UCIPABHOCT CIIOPE/] KPUTCPUYMUTE Ha YHANPEIyBame M 3allTUTa Ha
OCHOBHHTE TIpaBa 1 Ha jABHUOT UHTEPEC Ha MHO3WHCTBOTO IParaHu, Kako U HeroBara
JOCJIe/IHA ¥ HEeCEJIEKTUBHA TIPUMCHA.
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Ob6jacHyBameTo Ha HAYENOTO HA JISTHTUMHTET U Ha HEroBaTa COAPXKHHA Ce
MOTIIMPa HAJTIPBUH BP3 MO3UTUBHUOT METOJ (MTO3UTHUBHA JMe(UHUIIM]A) HA OIPEIy-
Bam€ Ha MPETIIOCTABKUTE 32 JISTUTUMHOCT:

—3aKOHOT JIa € YCBOCH O]l JISTHTUMHO 3aKOHOJABHO TeJI0, U30paHo Ha ciio0o/-

HU ¥ JIEMOKPATCKH H300pH;

— CEKOj 3aKOH MOpa Jia Oujie YCBOCH BO JIEMOKpAaTCKa U TPaHCIIAPEHTHA IPO-
LeAypa, CO HajBHCOK MOYKEH CTETEeH Ha yCOIIacyBamke Ha CTOjasIMIITaTa Ha
Pa3IMYHUTE MIPATEHUYKH IPYIH O] BIACTa M OTIO3UIIN]aTa;

— (byHKIIMKTE U [IEJTUTE Ha 3aKOHOT Tpeda Ja ce OAPEICHH moarajKku oJ1 OIIITH-
OT MHTEPEC Ha CUTE, WIM MHO3MHCTBOTO T'paraHH, a He OJf HHTEPECHUTEe Ha
oflpe/ieHa MapTHja WM IPpy1a;

— MPUMEHaTa Ha 3aKOHOT MOpa JIa € HeCEeJIEKTHBHA U TPAaHCTIApEHTHA, OJT CTpa-
Ha Ha CyJ KOj HE € TIOJ1 MOJIMTHUYKO BIIMjaHHUE U MTOCTaIyBa 0e3 CeNeKIja in
MIPUBHJIETHH 33 KOTO OUJIO;

— MpUMEeHaTa Ha 3aKOHOT MOpa Jia € e()eKTHBHA BO OCTBAPyBAHETO HA ITpaB/ia-
Ta W OJPKYBAETO Ha PEIOT, MUPOT U MTOPEIIOKOT;

— 3aKOHOT HE cMee J1a Omie BO OCTpa CIIPOTHBHOCT CO MOPAJTHUTE Hadella Ha
OIITECTBOTO, Ja Ouje pa3OMpIIUB 3a CEKOTo, JOIMYCH W Ja OIroBapa Ha
peanHoCTa;

— OCHOBHUTE ¥ TPAHUIUTE HA ITPaBHATA MPHCUIIA U 3I0yIIOTPEONTE U TIOBPEIH-
TE€ Ha TIPABOTO MOpaar Aa OUJAT jaCHO U MPEIU3HO OIPEICHU; U

— IIPaBOTO MOpa JIa TH MPEIU3upa U pa3rpaHnvdyBa HAIEKHOCTUTE HA HHCTH-
TYUUUTE LITO I'0 MPUMCHYBAaaAT.

9. Tpeba na ce mcTakHe JeKa HA4YEIOTO HA JIETUTUMHOCT KAaKO TMO3UTHB-
HO-IIPaBHO HAYEJIO € BO MIPB Pej aJpecUupaHo Ha 3aKOHOAABEIOT, KOJjIITO € JOKeH
IIPH YCBOjYBamETO HA 3aKOHHTE J]a T MOYUTYBA U3JIOKEHNUTE MIPOIETypaTHA U Ma-
TepujaHu KpuTepuyMu. [IpBa KOHCEKBEHIIM]a Ha MPUMEHATa Ha OBa Ha4elo e (oj-
HOCHO Tpeba ma Ouje) MOCTaBYBAWKHETO IIBPCTA YCTaBHA paMKa 3a 3aKOHOJABHUTE
OBIIACTYBama Ha MapjIaMEHTOT Vis-d-ViS OCHOBHHUTE YOBEKOBH CIIO0OIW M TIpaBa.
Toa, Ha mpumep, He € cily4aj CO MaKeJIOHCKHOT YCTaB, BO KOj KPYrOT Ha arcoiyT-
Hute (prima facie) mpaBa € OrpaHUYEH, 3a Pa3JIMKa OJ] YCTaBUTE KOU COAPIKAT Orpa-
HUYCHA MapilaMeHTapHa CyIlpeMallija, OJHOCHO YCTaBHO (PMKCHpaHa JIMHU]ja IITO
3aKOHOJIABEIIOT HE MOXE JIa ja MPEMUHE NPU 3aKOHCKOTO OTPaHUYyBame HA yCTaB-
HO TPOKJIAMUpAaHHUTE TpaBa (Taka, Ha mpumep, [IpBroT amanaMaH Ha YCTaBOT Ha
CAJl conpxxu u3peuna 3abpana KoHrpecor ja oHeCyBa 3aKOHH 3a OTpaHUYyBabe
Ha ciobonarta Ha TOBOpoT U nieyarot). O Apyra cTpaHa, BO JI€JIOT Ha 3alITUTaTa Ha
YOBEKOBUTE CII000IM M ITpaBa, YCTABOT € Ha JIMHM]ja Ha YCTaBUTE HA APYTHUTE 3eMjH
on Jyroucrouna EBporia, ko cTaBaaT 1morojyieM akIeHT Ha JOJDKHOCTA Ha JpKaBaTa
3a 3allITUTa Ha TpaBara, 0e3 Jia 'i pa3BUjaT Ha MOBUCOKO PAMHUIIITE HHCTPYMEHTHUTE
Ha cyjcka 3amruta (Nolte, (2005): 14). ExcTeH3uBEeH € 1 00€MOT Ha IpaBa 3a KOu
CobpaHnero nMa reHepaTHO OBJIACTYBAmbE Jla JOHECYBa 3aKOHH, OCTaBajKH MIMPOK
IIPOCTOP 3a HEJETUTUMHH 3aKOHCKH OTpaHUYyBama. Ha TaKBHOT eKCTEeH3UBEH ITpHC-
Tal COABETCTBYBA €IMHCTBEHO 0aparmeTo 3a MOMINPOKa HA/IJISKHOCT Ha YCTaBHHOT
CYI Zla TO TOJIKyBa YCTaBOT M yCTaBHAaTa yCOITIACEHOCT Ha 3aKOHHUTE, Moarajku O
YCTAaBHUTE U CBPOIICKUTE CTaHAapAn U Ha4Y€Jia HAa IIpaBHATAa Jip’KaBa U Ha 3allTUTaTa
Ha YOBEKOBUTE cII000IH 1 ITpaBa (€BPOKOH()OPMHO TOJIKYBAHE).
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HadenoTo Ha JIerHTUMUTET HEMa HENOCPE/IHA TPAKTUYHA BaKHOCT 3a MOCTa-
MyBamkETO Ha CY/IOT BO MPUMeHara Ha paBoTo. Cy/IoT e, IMEHO, BP3aH 32 3aKOHOT H
€ JIOJDKEH J1a TO MIPUMEHHU TaKOB KaKOB IITO €, 0e3 J1a ja MCITUTYyBa HEeroBara JISTUTUM-
HOCT, 1esecoodpaszHoct utH. O Toa MpaBHJIO JIEHEC ce MPOOHBa CIEIHHOB ONpa-
BJIaH UCKJIYYOK: CY/IOT HE € JOJKEH J]a MPUMEHH HOPMa Ha TTO3UTUBHOTO MPABO, IITO
€ BO CIIPOTUBHOCT CO HEKOja Mel'yHapoIHa HOpMa MJIH OIIIIT CTaHAap/l 32 YOBCKOBU-
Te 000U 1 TIpaBa, KOj UMa KapakTep Ha IPHUCHITHA CyTpaHallnoHaIHa HopMa (ius
cogens: Taka, MEI'YHApOJIHUTE 3a0paHu 3a TEHOIHIOT, BOGHUTE 3JI0CTOPCTBA, OCHOB-
HUTE MpaBa MpeIBUIeHN BO EBporickaTa KOHBEHIIHja 32 YOBEKOBHUTE IIPaBa UTH.).

4. Cyncka 3alITHTA HAa MPaBaTa npejl He3aBHCEH M HENPUCTPACEH CY/I

10. Cnenmnara OMTHa KOMIIOHEHTa HA BIAJCCHTO HA MPABOTO — eUKACHA-
Ta 3aIITUTa HA OCHOBHHTE CIIO0OM U MpaBa TpeJl HE3aBUCEH U HETPUCTPACEH CY/I,
MOKPaj MHCTUTYIMOHAIHUTE TapaHIUK 32 TIO3UIKjaTa Ha CYJ0T BO CHCTEMOT Ha T0-
nenda Ha BiacTa ro npodieMaTi3rpa TpaJIuliMOHaTHOTO CTOjaIMIITE IeKa CyaujaTa
e ,,yCTa IITO TO W3roBapa 3akoHOT . HauemHOTO TmojpemyBame Ha BojjaTa Ha 3a-
KOHOJIaBEI[OT W BP3aHOCTA 3a 3aKOHOT, IITO ja Hajlara W HA4YeJIOTO Ha moxenda Ha
BJIACTa, CIIpEYyBa CyaujaTa Ja ce Tpanchopmupa Bo ,,KO3aKOHOJABEI[“ KOj CO3/1aBa
HOBH MpaBHHU npaBuia (ius facere). Ho uCTakHYBamETO HA yIoraTa Ha CynjaTa Kako
[JIaBEH MPOTArOHHCT Ha BIAJCCHETO HAa MPABOTO MMILTMIMpA 3Ha4YajHa MPOMEHA,
KojarmTo criopen Dworkin HeTo ro mpeTBopa Bo (GUTypa CIMYHA Ha €IeH O]] TOBEKETO
aBTOpH (3HAYM, TOKPA] 3aKOHOJIABEIOT) KOUIITO 3aC/IHO MUIITyBaaT POMaH, TaKa IITO
CEKOj TIHIITYBa TIOCEOHO ITOTIaBje: CEKOj € Bp3aH 3a OHA IITO € MPETXOJHO HAITHIIA-
HO O]l IPYTH, HO BO CBOjOT JIEJ 32 MCTUTE JIMKOBU pa3BHBa IMOCEOHA MpHUKAcKa (B.
Timsit, (2000), 83).

UzoctpyBameTo Ha Gapamero 3a JETMTHMHUTET Ha 3aKOHHUTE, KaKo M MocMa-
TPAETO HA CYIOT KaKo IIEHTPAIHA HHCTUTYIM]a KOja € TapaHT 3a 3allITUTaTa Ha WH-
JUBHIYATHUTE CI00OM U ITpaBa, HAMETHYBa MOTpeda Ol jaKHeHe Ha HeroBara yJjio-
ra BO IpUMEHATa Ha MMPaBoTo. 3a J1a ce TpanchopMupa Bo apouTep momery rparanm-
TE ¥ JIp>KaBara, CylIoT Mopa Jia IpepacHe BO CaMOCTOjHA U HE3aBUCHA jaBHA CITyk0a
Ha IpaBjiaTa Koja nMa MOK Jia OCTBapyBa KOHTpOJIA HaJl aKTUTE Ha U3BPIIHATA BIIACT,
ma JIypH 1 Jia OTOHUPA Ha HEHCIIPaBHUTE (HEMpaBeIHUTE) 3aKoHu. M iejara 3a Bp3a-
HOCTa Ha CyAMjaTa 3a HaueJIoTO Ha BIaJeee Ha MpaBoTo (Rechtsstaatsprinzip) BO
KOHTHHEHTAITHOTO MPABO € MPEeIMET Ha TEOPETCKH Jie0aTh MOBP3aHU CO MPAIIAHETO
3a MUPOYMHATA HA OBJIACTYBAKETO HA CyAMjaTa Ja CYCICHIUpPA 3aKOHCKA HOpMa 3a
YHjaIITo MpUMEeHa Haora JIeka BO KOHKPETHHOT CITy4aj BOJIU KOH HETpaBeaHa MPecy-
na. l'epmanckuor ycras (wi. 20 cT. 3), Ha MpUMep, U3PEYHO ONpeIeayBa JeKa 3aK0-
HOJIABEIIOT € BP3aH 32 YCTAaBHHOT MOPEIOK, a U3BPIIHATA BIACT M CYJCTBOTO 3a 3a-
kOoHOT (Gesetz) u paBoTo (Recht), TO € eMaHaIija Ha KOHIICIIIIHjaTa 3a TPaBHUOT
CUCTEM KaKO aBTOMOCTUYCH CHCTEM U Ha CaMOCTOjHATa Mo3ulidja Ha cynot. Cynujara
Tpeba 11a Th yBakyBa cuTe Oapama Ha BPSIHOCHUTE OCHOBH IITO ja ACTCPMUHUpaaT
BHATpeIIHATa COAPKUHA U LEJIM Ha IIPAaBOTO M HETO J1a To IPUMEHyBa COOOpa3HoO cO
YHUBEP3AJTHUTE CTaHAApAN 3a YOBECKOBUTE IMPUPOIHN CHO6OIII/I " IpaBa 1 OIMUIITUTE
Hayela Ha MPaBoTo.
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CrojanumireTo feka cyanjara He € (caMo) ,,yCTa Ha 3aKOHOT", TyKy KpeaTUBEeH
COpabOTHHK HA 3aKOHOJIABEIIOT BO IPUMEHATA Ha 3aKOHOT W 3allITUTHUK Ha CII000/TH-
TE W IpaBaTa Ha MOCAMHELOT € Haj3Ha4YajHa eMaHalja Ha IIOCTYIaTOT Ha BIIAJCCHE
Ha npaBoTo. Ho Toa He ruienupa 3a HEroBO JOBEAYBamkE BO MO3MIIMja HA ,,KO3aKO-
HOZABEL"* KOj MOXKe apOUTPEPHO Ja To Jie3aByHpa 3aKOHOT, IITO HE MOJXKE, IIaK, Ja ce
HCKJIy4d BO BOHPE/IHHU CUTYallUH Ha ,,IPYKABEH TePOp , KPUMHHAI ,,II0/1 3aIITUTA Ha
3aKOHOT, AP>KaBHO HEIIPABO BO OTCYCTBO HA 3aKOH U APYT'Y OKOJIHOCTH Ha HEIOCTO-
eme Ha (PYHKIHMOHAJICH MTPaBeH NOpeaoK. Bo TakBuTe ciayvan cyaujara ce 1mojaBysa
KaKo CJMHCTBEH TapaHT KOj BO 3aITHTATa Ha YOBEKOBHUTE CJI000/H U IPaBa MOXKE Ja
ce TOBUKa Ha Ha4YeJ0TO Ha MpaBia H ,,eJIeMEHTAapEH MPaBeH MOPEAOK, BOCTAHOBEH
CO YHUBEp3aJHUTE CTaHJAp/AY 3a [paBara, ONIITHTE Hauesla Ha MPaBOTO U MOpaJ-
HUTE BPEAHOCTU HA LIMBUWIN3UPAHOTO OMIUTECTBO. TeHICHIIM]jaTa Ha IPU3HABAE Ha
TaKBa ,,KOOTIEpaTUBHA™ yJora M aKTHBHM3aM Ha Cynujara € MoJJp)KaHa CO HEKOJKY
KpPYITHH MHOBAIIMU BO OCTBapyBamkETO HA YHUBEP3aJIHUOT KOHIIENT Ha YOBEKOBH-
TE €000 U TpaBa: KOHCTUTYUPAKETO HA CYNPAHALMOHAIHH CYICKH WHCTAHIMH
(EBporcku cy 3a 4oBeKOBUTE NpaBa, MeryHapoJieH Ka3HeH Cyj); TpUQakameTo BO
EBPOIICKUTE CYACKH CUCTEMH Ha MHCTUTYTH CBOjCTBEHHM 32 aHIJIO-CAKCOHCKOTO IIpe-
LEICHTHO TPaBO; U BOBEIYBaHETO HOBU MHCTUTYTH Ha ,,MEIMjaTOPCTBO M CYACKH
JITEpHATUBY Ha Cy[ckuTe nocranku. Cynujara cTaHyBa INIaBEH IPOTArOHUCT HA MO-
JiepHaTa npaBHa JpkaBa 01aroapejku Ha HETOBUOT ,,aKTHBH3aM* BO TOJIKYBAHETO
Y TIpUMEHAaTa Ha MpaBoTo.

11. Ho, ox apyra cTpaHa, U3Ap>KaHU C€ KPUTHUKHUTE 3a0€NIeIKH JeKa ,,Blae-
€ILETO O] CTPaHa Ha CyAUHUTE" HE CEKOralll € MO00po Of ,,BIaICCHETO O/l CTPaHa Ha
nonutraapure” (B. bejn, (2009): 107). anu ke 1ojae 10 cuTyannja caMOBOINETO Ha
3aKOHOJABELIOT, OMHOCHO Ha MOJUTHYAPHTE, Aa Ouie 3aMEeHETO CO CaMOBOJIUE Ha Cy-
JIOT 3aBUCH OJI TOA JIAJH c€ HEe caMo ()OPMAITHO TIPOKIIAMHPAHH, TYKY ¥ BO MPAKTHKa-
Ta JOCIECAHO NPUMEHETH TapaHUUTE 32 CAMOCTOJHOCT, HE3aBUCHOCT M HETIPHUCTpac-
HOCT, COTJIACHO CO METYHApOJHHUTE CTaHJApAM 32 HETOBaTa TO3UIHja BO CHCTEMOT
Ha nozenda Ha BjIacTa M 3a MIPAaBOTO HA CyJCKa 3aIUTUTA HA rparanurte. Bo HamuTe
nonrotpajuu pedopmu (6e3 GpuHaNIeH pe3yaTar) Ha CyACTBOTO, THE MOXKe Ja Oujpar
JIOCTUTHATH CaMO aKO MaKeIOHCKOTO CYACTBO W jaBHO OOBHHHTEJICTBO CE€ OCI000-
JIaT OJf CEKAaKBU NApTHCKU BIMjaHHja IPU U300POT, yHANPELYyBaHETO MM pa3peiry-
BamkETO HA CYAMU M jaBHU OOBHHUTEIH, U aKO CE€ HMCIIOJIHETH CHUTE MPETIOCTaBKH,
071 MaTepHjaJHU 0 KaAPOBCKH, 3a IPUMEHYBakE Ha MEI'yHApOIHUTE CTaHIApAU 32
CaMOCTOjHO ¥ HE3aBHUCHO CYACTBO. JleHec THe TapaHIiK He ce UCIIOIHETH Ha OITH-
MaJIHO PaMHUIITE, 3a IITO KAKO IIPEYKa Ce [0jaByBaaT U HEKOM YCTaBHU pELICHU]a,
KakKo IITO C€ THE 3a COCTaBOT M QyHKIHKUTEe Ha CyACKHOT COBET M 3a MoJiokOara Ha
BpxosHamoT cyn (camo hopmanHo aeQuHUpaH Kako BPB Ha Cy[CKaTa BIACT), WM 3a
jaBHOTO OOBHHHUTEJICTBO M UMEHYBame jaBeH 00BUHUTEN. CIIOMEHATUTE PELICHH]a
0CTaBaar MpOCTOp 32 3aKOHCKO ypeayBame M, YIITE NOBEKe, PUMEHA HA 3aKOHUTE
Koja oBaa KiIyyHa c(epa Ha BilaJece Ha IMPaBOTO ja JOBEAyBa I10J JUPEKTHA 3a-
BHCHOCT OJ IapTH3UpaHaTa U3BPIIHA BIACT. 3a YHaIpeayBame Ha yCTaBHATa yjaora
1 CTaTyC Ha CyACKaTa BIIacT € IOTpeOHO, OJT €Ha CTpaHa, Aa ce peaehuHupa QyHk-
uujara 1 coctaBoT Ha CyJICKHOT COBET, a Of] Ipyra CTpaHa Jia ce 3ajakHe yCTaBHaTa
Mo3uiija Ha BpXOBHMOT Cy/l Kako HajBUCOKa MHCTHUTYIIMja Ha mpasnara. Makap u
MOBpIIIHATA aHAJIM3a Ha 3aKOHUTE CO KOM € ypeleHa Marepujara Ha Cy[ICKOTO mpa-
BO IMOKa)XyBa BO3/PIKAHOCT M HEJOBOJIHA OMITYYHOCT Ja ce mpudarar u nmpuMeHar
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oBHe 0apama. 3aKOHUTE CO KOH C€ 3rojieMyBaar nHrepeHuunTe Ha CyJICKHOT COBET,
KO€ OJI TeJIO WITO ja rapaHTHpa CyJcKaTa He3aBHCHOCT ce TpaHchopMupa BO OpraH
KOj Hea ja 3arpo3yBa, BOBEYBAamETO OPOjHH OrpaHHYyBamka, KPUTEPUYMHU 3a OIle-
HYyBam€, CTPOTH TpaBHiia 3a OJrOBOPHOCT (KOM He Bakar 3a Biajgara u MuHHCTEp-
CTBarTa), OTPaHNIYBA-ETO Ha CPEJICTBATA 32 CYACKHOT OyIIeT, CIIPOTUBHO Ha 3aKOHOT
3a OyjeT MTH. Ce TOKa3aTel 3a HeraTMBHHOT OJHOC Ha M3BPIIHATA M 3aKOHOMAB-
HaT BJIACT KOH TEH/ICHIMjaTa Ha apUpMHUpPahe Ha HE3aBUCHHUOT Cy/I KaKo IIEHTpaliHa
WHCTHUTYIIMja Ha JeMOKparcKaTa mpaBHa japkaBa. OTTyka, 3aKOHUTE BO o0JlacTa Ha
CYJCTBOTO MOpaaT Ja OuiaT NoAJI0KEHH Ha PUTOPO3HO PEUCTIUTYBAE, MPE] CE, O]
ACTIeKT Ha CYICTAHIIMjaJTHUTE TIOCTYJIaTH Ha HOBATa MO3MIIM]ja Ha CYAO0T KaKo IJIaBeH
MIPOTArOHKCT Ha BIAJACCHETO Ha MPABOTO.

Criopes; MOCTOEUKHUTE YCTAaBHU pEIlIeHHja, HU YCTaBHUOT Cy/l HEMa MOKHa I10-
3ULMja Koja OM My OBO3MOXKYyBajia Jla BpLIM e(hUKacHa KOHTpOJa HaJ| YCTaBHOCTa
Ha 3aKOHUTC W HaJ APYTUTEC OIIIITHU IMPOIMCHU, KAKO 1 e(i)I/IKaCHO Ja T 3allTUTyBa
OCHOBHHUTE YOBEKOBH CJI000/M U IpaBa (OrpaHUYEH CaMO Ha OJJICITHU Off HUB), BO
rocranka 1mTo 0u Mopaia na Ouje ypeaeHa co 3aKoH, a He co J[eJTOBHUK Ha CyIOT.
[Topaau Toa mITO BO OTHOC HA 3AIITUTATA HA IpaBaTa BOOMINTO YCTaBOT MHKIMHHAPA
o cranpapaute conpxkanu Bo EKUII u ITosenbara 3a ocHoBHuTe mpaBa Ha EY of
2000 rogmuHa, nprkaBara ce MOYeCTO CE€ COOUyBa M Ke Ce COOTYBa CO TYKOHU 3a 3aIlTH-
Ta Ha ocHoBHHTE npasa npeqg ECUIL. HeomxomHo e, 3atoa, mpomrpyBamke Ha Hall-
JISKHOCTA HA YCTaBHHUOT CyJl CO BOBEIYBamke Ha MHCTHTYTOT Ha yCTaBHA TyX0a 3a
HUBHA 3amTHuTa. McTo Taka, YcTaBoT O Tpedaso a MpeaBUIH jaCHO OBIIACTYBAHE
Ha CYJOT KaKo ,,9yBap Ha yCTaBOT" Ja BPIIIK HETOBO €BPOKOH(OPMHO TOJKYBAHE
10 CITy’)KO€Ha JOJKHOCT (BO HEKOW YCTaBH, KAKO OPa3HUIICKHOT, € BOCTAHOBEH TypH
Y onmT 0OBUHUTEI KOj Kako ,,0paHHTE] Ha YCTAaBOT MMa 3aja4ya Jla MHUIUpPA T0-
CTallka 3a CEKOj aKT Ha MapiaMEeHTOT IITO TO cMeTa 3a HeycraBeH). Kako Bojeuka
njeja Ha IPaBoTo, Hjejara Ha npasaa (iustitia regnorum fundamentum), AMITALIAPA
MO3MIIMja Ha YCTAaBHUOT CyJ/l M3/IMTHATA HAJ 3aKOHOJABELIOT BO OIICEHYBAmETO Ha 3a-
KOHHTE, TIOTIHPAjKA C€ BP3 €BOyTHBHOTO TOJIKYBamke Ha YCTABHUTE Hadema, Mery-
HAapOJHUTC HOPMHU U CTaHJapAHX 3a HOBCKOBUTC IIpaBa U ONIITUTE ITPAaBHU Ha4eJia (B.
u Lauc (2016), 63). Ilpuroa, kako OpaHa oI HETOBA MOJUTH3AINja U BOCIIOCTABY-
Bam¢ Ha TAKAHAPEUCHOTO ,,BIIAJICCHE HAa CYIMUTE" CO KOHTpOJIaTa Ha MaTepHjaTHaTa
YCTAaBHOCT Ha 3aKOHUTEC, OCTaHyBa IIPUHOUIIOT HA CaMOOI'paHUYyBamkbC HA CYI0T BO
OJTHOC Ha TOJINTHYKHUTE TIpaliama, KOj CenaK He ce OJHEeCyBa Ha J0cye/lHa IPUMeHa
Ha HaYeJIOTO Ha BIAJCCHE Ha MPABOTO OJ] aCMEKT Ha 3aIITHTaTa Ha OCHOBHUTE CJIO-
6omu m ipaBa (Sokol, (2000): 21).

5. KoncTrutyTHBHA MOK

12. ExcrpeMHara monuTH3aiyja u napTusanyja Ha MaKeI0OHCKOTO OMIITECTBO
ITO KYJIMHHHPA JEHEC CO HETOBUTE CE¢ TIOTA00KH BHATPEITHH TTOACIION, BO KOU Ce
ry0ar aypu U KPpUTCPUYMHUTE Ha ,,HAPOIHA BOJja* WU ,,MHO3UHCTBO' HE JI03BOJIHU
BO MPEIOJITOTO TPacHhe Ha TPaH3UIINjaTa Ipajickhe ePeKTUBEH CTPATETUCKHU TPHUCTAIT
KOH eTabIupameTo Ha BIAJCCHETO Ha MIPABOTO, BP3 OCHOBA HA JIONTOPOYHH MPOCK-
LMK U COIVIacHO co [mo0aHuTe 1eu Ha O KIUB pa3Boj (Sustainable Development
Goals SDGs) na OH, ycBoenu Bo janyapu 2016 ronuHa. EqHO o1 HUBHUTE Haj3HAYA]-
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HU JOcTUrHyBama e Llenrta 16 — mup, npasaa u 100po Bianeeme, moceOHO TapreToT
mox 16.3, mTO TO HarylacyBa yYHAIIPENyBamke HA BIIAJICCH-ETO HA TIPABOTO M TOOPOTO
yIpaByBamb€ Ha HALIMOHAIHO U Ha Me'yHaponHO HUBO (B. Kamboscku, (2019), 7).

BucTrHCKH TIpOMEHHM MOXE J1a M3BeJaT CyOjeKTH KOMIITO MMaar KOHCTUTY-
THUBHA MOK, HO TIpez a ce o0uaeMe 1a OrOBOpHUME Ha MpallambeTo — KOj MMa TaKBa
MOK, Tpeba IpeTXOIHO YIITE eHAIl Ja Ce BpaTuMe Ha c(hakameTo 3a KOHCTUTYIHO-
Hanu3MoT. Kako Hauesno uim 6a3udeH NOoCTyIart, Bp3 KOj ce HaArpaayBa HaueJIoTo Ha
BJIaJiecH¢ Ha PaBOTO, KOHCTUTYLIMOHAIM3MOT HE CE UCLPITyBa CaMO HHU3 FrapaHTHB-
Hara (yHKIHMja Ha yCTAaBOT Ha Jp)KaBara, TyKy ' omndaka U CUTe IPYrd OCHOBHH
3aKOHM BO KOM C€ ypeayBaaT Ipallama IMOBP3aHU CO CTaTyCcOT HAa MHIMBHIYaTHU-
Te cII0OOAM M TMpaBa W HUBHATA 3aIUTHTa (CYJACKHTE 3aKOHHU, Ka3HEHUOT 3aKOHUK,
rparaHCKHUTEe 3aKOHH, Ka3HeHaTa rmocrarka uTH.). OTTyKa, IpalameTo 3a KOHCTUTY-
THUBHATa MOK NOZIpa30upa MOK 3a JOHECYBambE YCTaB MM yCTaBHU aMaHAMaHH, KaKo
W 32 CYNITECTBEHU MPOMEHHM Ha OCHOBHUTE 3aKOHU KOMIITO CE€ BO JIOMHUP CO YOBE-
KOBHTE TpaBa M HUBHATA 3alITUTA 3apaji OCTBAPyBambE Ha 1IEITa — OTPAaHUUYBabE
Ha BJacTa CO MPHUPOJHUTE MpaBa Ha nmoeanHenoT. Ho koj e aenec Bo PemyOnukara
HocuTesl Ha TakBa Mok? IlonuTuukuTe maptuu, rpafaHuTe, HEBIAJUHNATE OpraHuU-
3alluM, HayKaTa W akaJeMcKara 3aeiHuIa, OM3HKC-3aeIHHUIaTa, HapoaoT (1emMoc),
MaKeJOHCKHOT HapoJ KaKO MHO3MHCKHU 1 JEJIOBUTE HA APYTUTE HAPOIU KOU KHUBEAT
BO HEj3WHHTE IPaHULHN (€THOC)?

OXroBOpoOT Ha OBHE Mpalliamba ¢ U3BOHPEHO TeXKOK U 0apa IOOTCTOjH! aHAIHU-
31, KOU HE OM MOKeJe J1a ro 3a00uKosiaT (GakToT JeKa NPOMEHHUTE Ha MOIUTHYKHOT U
MPaBHUOT cucTeM Ha PemyOnnkara co mpornacyBameTo Ha Hej3uHaTa CaMOCTOJHOCT
HE C€ U3BPLLICHHU, KAKO U BO IPYTUTE IIOPAHELIHH COLIMjaIMCTHUKN CUCTEMH, Ol HOBH
COLIMjalTHH, MOJIUTHYKA U €KOHOMCKU CTPYKTYpH. PeKoHCTpyKIHjaTa Ha MaKeaoH-
CKOTO OIMIITECTBO ¥ MPOIIACYBAETO HA HAYEIIOTO Ha KOHCTUTYIIHOHAIIN3aM € U3BP-
IIeHa ,,0/1 TOKPUBOT™, OTHOCHO YcTaBoT o 1991 roanHa, Koj cTaHyBa OCHOBHA OCKa
Ha HOpMaTUBHATA MHTETPalfja i PEKOHCTPYKIMja Ha HOBUOT MOPENOK (B. BO OJHOC
Ha 3eMjute Bo TpaHsuimja Podunavac, (2015): 20). HeroBa ocHOBHa ¢yHKIH]a €
BOCIIOCTaBYBabETO YCTABHOCT, HO M €(PUKACHOCT Ha MOJIMTHYKUOT U MPABHUOT CHC-
TEM, IITO BHECYBa CHJIHA /03a Ha YTWINTapU3aM U KOPUCTEHE HAa IIPABOTO KAaKO
WHCTPYMEHT Ha TPaH3UIHCKUTE MPOMEHN Ha CUCTEMOT. Taa KOMIOHEHTa Ha HOBaTa
YCTaBHOCT U ,,JypU/IM3alija Ha MOJUTHKATA  BO MAKEJJOHCKH yCJIOBU Ha MeTyHapO/I-
Ha M30J1allija, BHATPEIIHU CYIUPH, OCTPH KOH(GIUKTH Mely MOJUTHUYKUTE MapTuH,
KOHEYHO BHaTpelIeH BoopyskeH cyaup (2001 rognHa) 1 KOHTHHYHpaHa OTNICTPYKIH]ja
Ha BIIAJICjaYKUTE TOJUTHYKH CTPYKTYpH Ha JMOEpATOpPHUTE IMPOIeCH Ha eTalmn-
pame KOHCTUTYLIMOHAJIM3aM Ce TI0jaBU Kako IIaBHA MpeyKa Ha PEKOHCTPYKIHWja Ha
MOPEIOKOT ¥ Ha KOHCTUTYITUOHATHY NpOoMeHU. DyHKIIMOHNUPAjJKH CO TOUHH IO ce-
YUJIOTO Ha MOJUTHYKA HECTAOMIIHOCT, BO MTOCIEIHUBE BE JIEKaJU U BP3 U30CTpEHA
Merymaptucka 6op0a 3a BIacT, MOJUTHYKUOT U TIPAaBHUOT CUCTEM HEMa BHATpEIll-
Ha CHJIa CO MOCTOJHUTE MHCTUTYLIMOHAIHM KallallUTeTH, 3apOOCHN O] MapTHUTE Ha
BJIACT, JIa MOOWJIM3Hpa MM03Ha4ajHU (pakTOpH HA MPOMEHH, KOM OH Ce JIETUTUMHUpAJIe
KaKo peajqHa KOHCTUTyTHBHA MOK. OTTyKa, HECIaBHO 3aBpITyBaaT CUTE OOWIH 3a
KOHIMIHPAE U CIIPOBEAyBabe PeHOPMCKH CTPATETHH BO KIIYYHUTE ONMIITECTBEHH
cdepu, Kako IITO € CYJACTBOTO MIIM jaBHATA aJIMHUCTPAINja, KOU CE HOCEUKH areHCH
Ha LEJIOKYTHUOT IOJUTHYKH, IPAaBEH U €eKOHOMCKHU cucTteM. Ce ciydyBa HHEpLHjaTa
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Ha MUHATOTO, KaKO M BO MOBEKETO APYTH MOPAHEIIHU COLMjaTUCTHUKU 3E€MjH, Aa TO
OIlp’KyBa BO JKHUBOT ,,BIIaJICCH-ETO HA MUTOBH*, a He Ha TipaBoTo (Varga, (2008): 9).

13. KoncTuTyTHBHATa MOK € AP>KaBOTBOPEH MOTEHIIMjaJl Ha OMIITECTBEHUTE
CTPYKTYPH KOU I'fi MHUIIUPAAT W TPEIBOJAT IPOMEHUTE HA YCTABHUOT M TPABHHOT
MIOPENOK M KOH, TIOpaJii Toa, Tpeba Ja ce mocMarpaar Kako ,,[IPBU MPHIBUKHHIIN ",
TUTYJapy Ha KOHCTUTYIIMOHAJIM3MOT WIIM CyO0jeKTH Ha ApKaBOTBOPHHOT CyBepe-
HuTeT. Taa ce cocTonm BO MOK Jla c€ Kpeupa MOJIUTHIKHOT U TIPABHUOT TOPEIOK ex
nihilo, nnu a ce yHanpeayBa MOCTOJHUOT BP3 MOCTYJIATUTE Ha KOHCTUTYIHOHATU3-
Mot (B. Podunavac, (2015), 21). Ilpudakamero nemMokparcka GpopMa Ha KOHCTUTY-
[IMOHAIIN3aM CE CMETa 3a €KBUBAJICHTHO Ha OI0paHOCHUTE MEXaHW3MU 32 YYeCTBO
Ha HapoJoT BO yctaBHuTe npomenu (Colon-Rios, (2012):3). Bo Taa cmucia, coBpe-
MEHOTO yUeH-e 32 KOHCTUTYIITHOHAIIM3MOT, IMIOTIIHPAjKN CE BP3 aKTUTE Ha AMEpHUKaH-
ckara 1 OpaHiyckara peBoiylnHja o KpajoT Ha 18 Bek, ymaTyBa Ha HaApOJOT MM
HallijaTa Kako Cy0jeKTH KOW MMaaT CyBEpEHHUTET IITO MOApa30upa U KOHCTUTYTHBHA
MOK (3a MOMMOT Ha CyBepeHHUTeT, noomuupHo B. [lkapux, (2015): 360). IToBeke
COBpPEMEHH YCTaBH OJIaT IO TOj MaT Ha OJpeAyBame Ha KOHCTUTYTUBHATA MOK, JIO-
LMpPajKH ja BO HamujaTta (Taka, GpaHIyCKHOT YCTaB, Wi. 3 — HAIIHOHAIHUOT CyBe-
PEHHTET mpurara Ha HApOAOT, KOj HEro TO OCTBapyBa MPEKy CBOMTE MPETCTABHUIH
WU TI0 TIaT Ha pedepeHayM; TepMaHCKHOT YcTaB, Wwi. 20 CT. 3: MeNnoT ApKaBeH
CYBEPEHHUTET NPOM3IIETyBa Ol HApOAOT; HCTO, OyrapckoT YcTaB, wi. l; uranujaH-
CKHOT YcTaB, wiI. 1; ambanckuoT Ycra, wi. 2 WTH.). [lon BIujaHne HAa yUEHETO 3a
KOHCTUTYIIMOHAIUMOT, BO TIOHOBHUTE YCTaBU, 0COOCHO Ha TIOPAHEITHUTE COIHjaTHC-
TUYKH 3€MjH, KaKo Cy0jeKT Ha CYBEpPEHUTETOT ce€ T0jaByBa I'palaHUHOT (CPIICKHOT
YcraB, 4. 2: CyBEpEHUTETOT MOTEKHYBa OJ] TparaHUTe; IPHOTOPCKUOT YCTaB, Wil
2: HOCHTEIl Ha CYBEpEHHTETOT € IpalaHMHOT CO IPHOTOPCKO JPKaBjaHCTBO, UTH.).
WHTepecHN KOHIIETIITNH C€ BIPaIeHN BO aBCTPUCKHOT YcTaB (wi. 1: ABcTpHja e me-
MOKparcka pernyonuka. Hej3anHoTo npaBo n3BHpa o1 HAPOAOT) U XPBATCKUOT YCTaB
KOj CYBEPEHHUTETOT TO JIOIHpa Kaj HApOJOT, HO Kako Jemoc (wi. 1: Bo Pemy6Onuka
XpBarcka Biacta MpOM3JIEryBa O HAPOJIOT U MpHIara Ha HapOJOT KaKo 3aeIHHUIA
Ha CcJIOOO/THU M paMHONpaBHU Tparanu). OjueHu ycraBu (OSNTUCKUOT, TOJICKHOT
1 JIp.) HE COMPIKaT SKCIUTHITUTHH OAPEAON 3a HOCUTENIOT Ha CyBepeHUTETOT. COoBpe-
MeHaTa KpUTUYKa [IPpaBHA MHCJIa T CTaBa Ha NPEUCIIUTYBakbE CUTE CIIOMEHATH YC-
TaBHY KOHIICNITH, TOCOYYBajKN HA HACTAIIOT HA HOBHOT aHTHJIPYKABEH MEJICBH]jaIH-
3aM, KOj HACIPOTH HAPOJOT W JprKaBaTra T BOCKPECHYBa KOPIIOPAaTHBHUTE (HOPMHU
Ha CYBEPEHUTET, TPAHCHAIIMOHAIHOTO OTPAaHUYYBabhE Ha JIPKaBHHOT CYBEPEHHUTET U
MIPaBHHUOT IUIypalIn3aM BO YPEIyBambeTo EKOHOMCKH, PETMTHO3HU WIIN APYTH TPYIH
Ha CMeTKa Ha JpkaBarta. Toa ce cdepu Kou ersucTupaar 6e3 MpUHIMII Ha XUepap-
XHWja HATY jaBHA WHCTAHIIMja IIITO MOXKE J]a TH PEII HeU30eKHNUTE KOHMIIUKTH WITH
na 00e30e1u 1eMOKpaTHja, MpaBia u eIHAKBY WHAWBUAYATHH [IPaBa BO pAMKHUTE Ha
peneBaHTHUTE 00JaCTH Wi oMery HUB (B. Arato, Andrew, Cohen, Jean, L., (2018):
4; Zolo (2097), 49).

14. MakenoHckotr YcraB Bo [IpeamOynara m OCHOBHHTE OApENOU COIPKU
KOH(Y3HU OZIpeION 32 HOCHUTENIOT Ha CYBEPEHHUTETOT, Ol KOM Ha OMIITO PaMHUINITE
HE MOXKE J]a C€ M3BE/E 3aKIyYOKOT KOj € HOCHTENI Ha KOHCTUTYTHBHATa MOK (B. TIO-
ormmpHo lxapux, (2015): 377). I[IpeamOynara (amanaman [V) kako HocuTenu Ha
KOHCTHTYTHUBHATa MOK I' ofipetyBa: rparanute Ha PenmyOnuka CeBepna Makenonuja
(amanaman XXXIII), MakeTOHCKHOT Hapoll, KAaKO W I'palaHUTe KOM JKMUBEar BO HEj-
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3MHUTE TPAHUIM KOU ce Je o ajJ0aHCKHOT HApOA, TYPCKHOT HapoA UTH. (CIOpen
Ilxapuk ,,MHOTYHAITMOHAJICH cyBepeHHuTeT ). Bo OcHOBHUTE oApendn (wr. 2 cT. 1),
KaKO HOCHTEJIH Ha CYBEPEHHTETOT, CIIOPE/ TOa HA KOHCTUTYTUBHATA MOK, C€ OJpe-
JeHH rparannuTte Ha PenmyOnukara: ,,CyBepeHUTETOT MMPOU3JIETYBa O TparaHuTe U UM
npurara Ha rparanute”. Co oBre popMyIaiy, YCTaBOT 3acTaHall Ha TIOJIOBHHA TaT
BO OOHMJIOT 32 IOMHPYBaKC Ha JIBA Pa3JIMUHN KOHIIENTa — Ha HAPOIHHUOT (Hal[OHAI-
HHOT) ¥ Ha TparaHCKUOT CYBEpEHUTET, HU3 KOHCTPYKITHja Ha HEBO3MOXKCH TIOJCIICH
cysepenuret. [logenen cyBepenuter e contradictio in adiecto, 3a11TO CAMUOT IOUM
Ha CYBEPCHHTET € arcollyTHa Kareropuja u mojapa3Oupa KOHEYHa M HecrojelieHa
MOK 3a Kpeupame Ha ycTaBHHOT mopenok. [lokpaj mBara cyOjekra, nomaneHa e u
JpKaBaTa, Kako TpeT CyOjeKT Ha CyBepeHHTeTOT (Wwi. | cT. 2): ,,cyBepeHUTETOT Ha
Peny6muka CeBepHa MakenoHHja € HeleINB, HEOTYIHB U HENPEHOCIUB™, MTO €,
UCTO TaKka, contradictio in adiecto, 3a1ITO ApKaBaTa U HEJ3UHUOT CYBEPCHUTET HE
M3BHpaar oJ] camata cede, TYKy H3BUPaaT O]l CyBEpEHUTETOT Ha TparaHnHOT U (MIJIN)
Ha HapOJIOT.

KoHn¢y3HuTe ycTaBHM MpoKiIaMaliy n3pa3yBaar HeIOBOJIHO MMOJArOTBEHA Ha-
y4Ha, HO W OMINTECTBEHA OCHOBA 32 jaCeH OATOBOP HA MPAIIAKETO — KOj € HOCHTEN
Ha KOHCTUTYTHBHa MOK, BO BPEMETO Ha JOHecyBame Ha YcTtaBoT (1991 romuna).
ITocraByBajku, Kako W BO IPYTH JEITOBU (YOBEKOBHUTE CIO00IN U MpaBa, HAYCIOTO
Ha mozesnda Ha BJIACTa U OAHOCHTE TIOMErY HEj3MHHTE HOCHTEIH WTH.), CBUTIHBH
TPaHUIM BO OJTHOC Ha MPAIIAHETO MITO € KITYYHO 32 BIa/IeCHETO Ha MMPABOTO — OTpa-
HUYYBamk€ Ha jaBHATA BIIACT BO OJTHOC HA IMOEIWHEIOT ¥ HETOBUTE CIIO00IN U TIPaBa,
1 caMUOT YCTaB ce MojaByBa Kako IPUYMHA 32 CEPUO3HU JICBUjallU HA TIONUTHYKH-
OT ¥ TIPaBHHUOT CHUCTEM, MaHU(DECTUPAHHU HU3 IIETUOT TEPUO HA TPAH3UIIH]ja, ITO
KyJAMHHHUpaa co ACHEIIHUOT cTtaTyc Ha PemyOnukara kako ,,3apoOeHa apkaBa“ co
KOja He BJIajice MPaBOTO, TyKy IMOJUTHYKUTE MApTHH ¥ HUBHHUTE BpXymku. Ha rta-
KBUTE JECTPYKTHBHH TEHJCHIIMU MM IOTOyBa (DaKTOT JeKa MYJITHHAIMOHATHHOT
KapakTep Ha MaKeJOHCKOTO OIIITECTBO HE € MHTEPIOIUPAH BO KOHIICNTH KOU OJI-
roBapaar Ha TpaJuIlfjaTa Ha HCTOPUCKHUOT ,,IPHPOJICH MYJITHKYATYpaIu3am*, TYKy
KaKo MOJHMTHUYKH MIPOEKT € ynoTpebeH Bo Oopbara 3a 0CBOjyBambE HIIH 3a/IpPiKyBabe
Ha BiacTa. Ha KOHIIENTOT Ha MOJIUTHYKY Ty palin3aM, KOj KOPECTIOHpa CO TparaH-
CKHOT CYBEPEHHUTET, My C€ CIIPOTHBCTaByBa KOHjYHKTYpHATa T€3a JIeKa MaKeJOHCKH-
OT HapoJl U JIPyTUTEC STHUYKH 3aCJIHUIIM ja aricopOupaar KOHCTUTYTHBHATa MOK Ha
MMOEIMHITNTE KaKO HUBHU MPUTAIHUIN, UTHOPUPAJKH ja, IPUTOA, IPUHIIUITAEITHATA
orpaja JeKa THe, Kako U CHTE JIPYTU KOJICKTUBUTETH (PEJINTHH, TAPTUH UTH. ), HE Ce
Y He MOJKe J1a OW/aT HaJl HUB U IPOTHB HUB.

[Tokpaj Toa, popmMasTHO MPOKIAMHUPAHUOT ,,MHOT'YHAIIMOHAJIEH CyBEPEHUTET,
KOj MMILTUIINPA HEKaKBa KOXE3MBHA KOHCTUTYTHBHA MOK Ha MaKeIOHCKHOT Hapojl
3a€JHO CO CUTE JPYTH JICJIOBU HA HAPOJH, BO IEPHOIOT Ha TPAaH3HIIM]ja € MH(HIIH-
paH co mojaBara Ha ,,[TOJMTU3AIHja Ha €THUIIUTETOT  IITO PE3YJITHPA CO MPOMEHH
KOH ja 3ToJIeMyBaaT BaKHOCTA HA ETHUIIMTETOT BO jJaABHHUOT JKMBOT U Ce TIO MPHpoIa
pasenunyBadku. Co TEKOT Ha BPEeMETO, Taa [0jaBa Co3/aBa cliupajia Ha HaTIpesap,
HezoBepOa M aHTaroHu3aM Mery eTHwukute rpynu (Kumauxa, (2009): 399). [po-
07eMOT Ha e()EeKTUBHOCTA HAa KOHCTUTYIIMOHATIHA MOK € H30CTPEH M CO JICBHjalluuTe
HAa MOJUTUYKHOT CUCTEM IITO MHOTYHAIIMOHAHUOT CYBEPEHHUTET IO peyliupaar Ha
OMHaNMOHAaJNeH (MaKeIOHCKO-I0aHCKH ), TIITO HHKJIMHUPA, BOOIIIITO, O/l KOHIIENTOT
Ha KOHCTUTYIHOHAIU3aM ¥ HETOBHOT 0a3W4eH MOCTYNaT Ha €HAKBOCT Ha MPUPOI-
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HUTE c1000IU U MpaBa Ha cekoj rparanud (cnopen Molnar (2016): 256, ycTaBHOTO
ypenyBame Ha Makenonuja, mpousie3eHo of OXpHICKHOT JOTOBOP, MPETCTaByBa
KOMIPOMHUC ITOMel'y MHO3MHCKaTa MakKeJIOHCKAa M MaJlIMHCKaTa aJ0aHCKa HalHo-
HaJIHA TPyNa U ce TEeMEIH Ha OTCTAITyBame O MHO3MHCKUOT JIEMOKPATCKU HAuWH
Ha OJUTy4yBam€ 3a Mpallama MITO Ce OJHEeCyBaaT Ha KOJIEKTUBHATa IMOCEOHOCT Ha
anbaHcKaTa HallMOHAHA Ipyma). BUCTHHCKO cpeanmiTe HA MPOOIEeMOT Ha KOHCTH-
TYTHBHATa MOK 3a CYIITHHCKH IPOMEHH HE € [IPAIIakEeTo 3a Mel'yeTHUUKUTE OHOCH
U ,,MHOTYHAIIHOHAJTHHOT CYBEPEHUTET ", TYKY 3a 0a3UYHHUOT MOCTYJIaT Ha KOHCTUTY-
UOHAIM3MOT — OTpPaHUYYBakhE Ha jaBHATA BIIACT BO OJTHOC Ha YOBEKOBUTE CIIOOOH
1 [IpaBa U HUBHATA eJHAKBOCT. EMHaKBOCTa HE MOXKeE J]a c€ BOCIOCTaBH KaKO MEPHIIO
Ha KOJIEKTHBHO PaMHHINTE aKo He OWe BOCIIOCTaBeHA U Ha MHAMBUIYAIIHO, HAa KOE
OCHOBHMTE YOBEKOBH CJI000AM U IIpaBa HE MOXKE J1a 3aBHUCAT O FOJIEMHMHATA HA €T-
HUYKHOT KOJIGKTUBHUTET.

15. OTTyKa u cUTE CIPOBEICHH YCTABHU U MPaBHHU ,,pepopMu™ He peTcTaBy-
BaaT HUIUITO JPYrO OCBEH IAIMjaTHBHHU MPHCIOCcOOyBama Ha MPABHUOT CUCTEM Ha
WHTEPECHTE Ha OJIUTUYKUTE MMapTUH LITO CH ja Tpe3emMaar yiorara jfa Ouaar mper-
CTaBHUIM HAa MHO3MHCKHOT MAaKEJAOHCKHM HAapoJ W HAa HEMHO3MHCKUTE 3aCHHULH,
pa3BuBajku Bo OecromteqHara 0opoda 3a BIacT TpUOATMCTUYKH TAKTHKA HA BOHUH-
CTUTYLIMOHAJIHO OJUTyYyBame KOM C€ AaJIeKy O JEMOKPATCKUTE IPAaBWIIa Ha pa3BU-
eHuTe geMokparuu (B. u Ilpewosa, (2018): 11). Co TakBaTa HEMOK 3a CyIITECTBEHU
MIPOMEHH, MaKEeJOHCKHOT MOJIUTHYKU U TIPABEH CHCTEM CE NIPETCTaByBa ce0CCH KaKo
,,Cl1a0 KOHCTUTYLIMOHAIM3aM ", KOj HE CMeTa Ha CHJIHa KOHCTUTYTHBHA MOK Ha rpara-
HUTE ¥ HE ja IVieJla Hea Kako 3akaHa 3a ()aKTOPHUTE IITO TO CIPeYyBaaT MOOP3HOT
OIIIIITECTBEH Pa3B0j, CBEYBajKH ja HA MOXKHOCT 3a ITapIIHjaJH! eITN30/I1 Ha YCTaBHU
poMeHH (3a (EHOMEHOT Ha ,,cl1ab KoHcTUTyoHanu3am™, B. Colon-Rios, (2012): 7).

ABTHeBHTE ITAA HA ,,3apo0OeHaTa Jp’kaBa™ MOXe Ja OMJAT pacUMCTCHH
caMo aKo IpeBjajia cBecTa JieKa KOHCTUTYTHBHAaTa MOK Tpeba Ja UM ce BpaTd Ha
rparaHuTe, Ha KOM UM Ipunara, BO pPeajJHUTE OMIIITECTBEHN COCTOjON Ha MYIHKYJI-
Typajau3aM ¥ Ha HUBHA IPUIIAJHOCT HAa MaKeJOHCKATa HallMja U Ha IEJIOBH O APYTH
HapOJ¥ KOMILTO KMBeaT Bo rpanuiure Ha CeBepHa Maxkenonuja (taka u [lxapux,
(2015): 380). Ako ocTBapyBameTO Ha TaKBaTa MOK C€ TIOBP3€ CO BUCTHHCKUTE WH-
TEpEeCH 3a CEKOj rpalaHuH, Toa HE MOXe Jla OMJe BO CIIPOTHBHOCT CO 3aCIHUYKUTE
WHTEpPECH Ha MHO3WHCKHOT, MaKeJIOHCKH HApOJI, ¥ Ha JICTIOBUTE HA JPYTUTE HAPOIIH,
WM BO CIIPOTUBHOCT CO HUBHHUTE MOEINHEYHN HHTEPECH.

Bo coznaBameTo TakBa CBECT M HEJ3MHOTO MTPETOUYBaHE BO IIMPOKA OMIITECT-
BEHAa aKTMBHOCT 3a IIOCTUTHYBamb€ HOB OIILUTECTBEH JOrOBOP Ha IpalaHUTE Kako
HOCHTEJIM HAa KOHCTUTYTHUBHATa MOK, MoceOHa yJora nMaar: 3all04HyBamb-eToO Ha Ipe-
roBOpHUTE 3a WieHCTBO Ha Penybnukara Bo EY; pedopmara Ha MOMUTHUKUTE TAPTHI
HU3 KOHCTUTYLIMOHAJIU3alMja Ha [IPABOTO HA IMOJIMTHYKO 3/IPYKYBabE U ,,jypUIN3a-
Uja‘“ Ha JIejCTBYBabETO HA MAPTHUTE; YHAIPEYBAKETO HA MOJICITUTE HA YYECTBO Ha
rparaHuTe BO BPIICHETO HA BJIACTA; OIPAaHUYYBAETO HA allCOIyTHATa MOK Ha map-
TUHUTE HU3 U3MEHA Ha U300PHUOT CUCTEM CO TIPEIBUAYBabE eHa M300pHa eTUHULIA,
OTBOPEHHU JIMCTH M Y4ECTBO HA HE3aBUCHU KAaHAWAATH MOIAPXKAHHM O I'palaHuTe;
CIPOBEAYBAETO PaJIUKAIHU PEPOPMHU BO CY[ACTBOTO M jaBHOTO OOBHHHTEICTBO; U
JIOBEyBAa-ETO Ha YCTaBHHMOT Cy/ BO IMO3UIIHMja Ja Ouje MOKHA ,,4eTBpPTa BIAcT U
BUCTHHCKH ,,4yBap Ha YCTaBOT".
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MakenoHcKaTa mpaBHa MUCIIA CTOM TPE]T NCTOPUCKATA 33/1a4a J1a TH MOTTHKHE
TaKBUTE CYIITECTBEHM MPOMEHH W aKTHBHO Jla YYECTBYBa BO HUBHOTO CIIPOBEIY-
BaHC.

Acta, non verba!

6. 3akiay4dok

CraryupameTo Ha BIAJCCHETO HA IMPABOTO KAKO OCHOBHO HAYENO HA IMOJH-
TUYKHOT U IIPABHUOT CUCTEM H, CO TOA, CO3/1aBam-€ MPETIOCTABKYU 32 HAIPEIyBamke
Ha TIPOIIECOT Ha MpHcTanyBame Ha PermybOnukara xoH EY Hamara paaukamHu mpo-
MEHHU Ha YCTaBHHOT U NMPaBHHUOT MOPENOK CO JIOHECYBambe HOB YCTaB M U3MEHH Ha
3aKOHHTE IIITO CE€ BO JIOTIMP CO OCHOBHUTE YOBEKOBH CIO0OM U MpaBa, BP3 MOCTYIa-
TUTE Ha KOHCTUTYLIMOHAJIM3MOT M KOHCTHTYLMOHAJIHATa IeMOoKparHja. [Ipomenunte
HE MOXKE Jla ce M3BpIIAT 0e3 jaKHEHhe Ha KOHCTUTYTHBHATa MOK Ha TparaHMTe, 3a
KOja I1eJI TPETXO/ICH yCIIOB MPETCTaBYBa ,,JypUIU3aIijara’ Ha MOJMTHYKHUTE TapThH,
pazuKanHaTra u3MeHa Ha H300PHHUOT MOJIEI ¥ Pa3BUBAKETO APYTH OOIUIIM HA HUBHO
Y9ECTBO BO YIIPaBYyBamETO CO OIIITECTBEHNUTE pabOTH U AprKaBaTa Kako jaBHO JI0-
opo.

HpaBHaTa MucCJia € Ipe€a UCTOPHUCKU NPCAU3BUK Ja T'M NOTTUKHE U HACOUy-
Ba CYIITECTBEHHUTE MPOMEHH Ha MPaBHO-WHCTUTYIIMOHATHHOT CHUCTEM CO HAyYHO
byHanpaH ¥ 10OpO OCMHCIICH CTPATETUCKU MPHCTAI KOH ceondarHara pedopma Ha
JpKaBaTa | OIIITECTBOTO KaKO 3ae/THUIIA 3aCHOBaHA BP3 MPABOTO W HETOBOTO BIa-
JIeeHe.
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Jumuitap ot 'eopiues beposcku

1. BoBen

Wnejata 3a MakemoHCKa JIP>KaBHOCT CE€ MOjaBH BO BTOpara IOJIOBHHA Ha Jie-
BETHAECETTHOT BeK. Hej3mHara peanmsanuja 3amodHa co asere Boctanuja (Pazmo-
BeUKOTO 1 KpecHEHCKOTO) M CO MONUTHYKUTE aKIuK Ha MakeJoHCKara Jura u Ha
[IpuBpemenara Brnaga Ha MakeoHHja, KPEHATH | CTIOJIBWKEHH BO paMKuTe Ha Mc-
ToyHara Kpusza Bo 1875 — 1881 roguna. Meryroa, peBOIyIIMOHEPHOTO, BOCTAaHUY-
KOTO U MOJMTUYKOTO JIBMXKEEHE OJ TOj TMEPHOJ] C€ HaJ0Bp3aa Bp3 MOA0JTaTa Tpaau-
LIMja Ha y4ecTBO Ha MakenoHIKTe BO BOCTaHHUjaTa 3a ¢i1000/a 1 3a aBTOHOMHja Ha
0aJIkaHCKUTE HApOJIM, KAKO M BP3 CONCTBEHUTE OOPOU 3a 0cii000/yBame 0]l Tyrara
IyXOBHA XETeMOHH]a, TIpel ¢¢ o1 oHaa Ha ['pukara matpujapiuja. Toa mBmKeme ce
Ha/I0Bp3a ¥ BP3 MIPETXOAHUTE MPOLIECH Ha CBOjaTa HAIIMOHAJHO-KYATYpHA IIpeponda
BO Koja MakeOHIIUTE J0BOJIHO JaCHO T'M M3/[BOMja MOMMUTE U UMHIbATa Ha CBOjaTa
3eMja, Ha CBOjOT HapO/l, Ha ja3UKOT U Ha TPATUIIHHTE.

Ha toj nuan, renepanujata mro rv 3anoyHa Bo Vcrounara kpusza 6opoute 3a
MaKeJOHCKa Jp>KaBHOCT, IPOHUKHATA CO UMETO Ha 3eéMjara IITO CO BEKOBHU ja Hace-
JyBaa Hej3MHUTE MpeIH, YyBCTBYBajKH ce Kak